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PRELI M NARY STATENMENT

Thi s proceedi ng involves the appeal of the circuit
court’s grant of M. Holton’s third amended notion for
postconviction relief. The notion was brought pursuant to
Fla. R Crim P. 3.850. The State stipulated that M. Holton
was entitled to a new penalty phase because of a due process
error that occurred during M. Holton s capital trial.
Thereafter, the circuit court granted M. Holton a new tri al
based upon his Brady claim

The follow ng abbreviations will be utilized to cite to
the record in this cause, with appropriate page number(s)

foll owing the abbreviation:

“R” — record on direct appeal to this
Court;

“PC-R.” — postconviction record on appeal ;

“T.” — transcript of the evidentiary
heari ng;

“Supp. PC-R” — suppl enmental record on appeal



| NTRODUCTI ON

This is an appeal from an order granting Rudol ph Holton a

new trial. The State’s Initial Brief conpletely onmts certain
procedural peculiarities that are illum nating when consi dered
in context.

At the evidentiary hearing in April of 2001, M. Holton
present ed previously undi sclosed police reports detailing a
conplaint by Katrina "Grant" that she had been raped on June
13, 1986 (Def. Ex. 13); this was ten days prior to the nurder
of Katrina Gaddy on June 23, 1986. Katrina told a police
of ficer that "Pine" (aka David Pearson) had raped her in a
Tanpa notel room It is very inportant to note that in the
State’s closing argunment on June 29, 2001, Assistant State
Wayne Chalu did not challenge M. Holton’s claimthat Katrina
"Grant” was in fact Katrina G addy.

The reason that the State did not challenge the fact that
Katrina "Grant" was in fact Katrina Gaddy was that on June
28, 2001, ASA Wayne Chal u obtained a sworn statenment from
David Pearson. In this statement, M. Pearson advised that he
had known Katrina Graddy all of his life and that Katrina
Graddy had accused him of rape days before her nurder:

Q Okay. During our conversation | asked you

about an incident that Katrina reported where she
al l eged that you forced sexual relations on her; is



that correct?

A Yes.

Q And you expl ained that to us.

A Yes.

Q And how that occurred and where that
occurred?

A: At the Hancock Mdtel on Florida Avenue.

Q Did you get arrested for that that night.

A: No.

Q Did she — tell us what she told the police

once you were talking to the police in regards to
you bei ng arrested.

A: Yeah. She obviously had told themthat | had
raped her.

Q Okay.

Q Didyou — did you force sex on her?

A: No. No.

Q We tal ked about this yesterday. Wy did she
have sex with you?

A:

Q

It was for crack cocai ne.

Ckay. And where was that sexual act

perfornmed at?

A: At the Hancock Modttel.

Q
A

In a notel roont

Yes.



Was it vaginal? Oral?

It was in her butt.

|”msorry?

Up in her butt.

So it’s anal sex?

Anal sex, yeah.

Okay. And she did that consensually?
She did that with ne.

After you conpl eted having sex with her
what did she want from you?

anal
Some crack.
Did you have any?

Yes.

Ckay. Did you give it to her?

> Q0 2 Q 2 <0 2 Q =2 QO 2 Q =2 Q

No, she stole it.

Q Was there sone kind of disagreenent or
argunment that at that tinme?

A Yes.
Q The next question is: Did she go to a phone
and call the police? O howdid it come about that

she notified a police officer?

A: No, actually the police was already at the

notel. | didn’t knowit. She didn't know it
neither. After | slapped her and the crack fell out
of her nouth she said, “I"mgoing to call the cops
on you.” | said, “Well, go ahead.” So she went to
t he door she said, “They’'re out here.” So | cane to
| ook, right?



Q Okay.

A: So she left stormng out. So rather than to
|l et the cops conme in the roomand find the crack,
just took the crack and | hid it and I net them
right? So | walked up to the cops, right, and they

asked me did I know her. | said, yeah. He said,
“Well, she’s - she’s trying to say that you raped
her,” you know. | said, “No, | didn't rape her.”

So he asked me what happened, and | told himit

was about crack. It was |like the whole ordeal was

about crack. It was a trick — sex for drugs.

(Supp. PC-R 164-8). Pearson also admtted that he used
Donald Smth's nane in the past when he was arrested (Supp
PC-R 177).

In fact, the undi sclosed police report introduced at the
evidentiary hearing indicated that "Pine" gave the false nanme
of Donald Lamar Sm th when questioned on June 13, 1986 (Def.
Ex. 13). As a result, a second undisclosed police report was
witten on June 13, 1986, alleging that David Pearson had
obstructed a police investigation by giving a false nanme (Def.
Ex. 14). This police report was also introduced into evidence
at the 2001 evidentiary hearing.

Yet, another undisclosed police report was introduced
into evidence in 2001. It was concerning the hom cide on June
23, 1986, and indicated that an individual by the nane of
Donal d Lamar Smith was questioned at the scene of the hom cide

after M. Smth indicated he knew i nformati on about the manner
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of death that had not been released to the public (Def. Ex.
18) .

Donal d Lamar Smith testified at M. Holton's 2001
evidentiary hearing. M. Smth told the court that he knew
Davi d Pearson, aka “Pine”, because they grew up together (T.
238). One norning, in June, 1986, Katrina G addy cane to M.
Smith's house on Harrison Street. M. Smth testified:

: she came up and asked nme to cone, can |
ask you sonething and | said what and she said that

Pine had just raped me. Um she say that she said

what is your full name and | said Donald Lamar Smith
and she said is your birth date 9-25-57, and | said,

yeah.
She said well, Pine used your nanme |ast night,
yesterday, | think. She said to nme Pine raped ne

and used your nanme and told the police --
(T. 240). M. Smth testified that Ms. Graddy had bruising on
her neck and she told M. Smth that “Pine” choked her and
forced her to have sex (T. 241). M. Smth testified that Ms.
Graddy expl ai ned that Pine gave her sonme [crack] rocks, but
she woul d not have sex with him so Pine raped her (T. 242).
Thereupon, M. Smth and Ms. Graddy left his house and ran
into Pearson (T. 242). Donald Smth testified:

Q (By Ms. MDernott) Did you say anything to
Pi ne?

A: Yes, | said, Pine, | said why in the f**k did
you use ny nane and did this girl.

5



Q Okay, you told himthat mhy did he use your
name when he raped that gir

A: Yes, but before | got finished she went
holl ering at him

Q What did she say to M. Pearson?
A: She’s going to get his ass if that’'s, that’s
what she’s going to do, you know, you snoked ny

s**t.

Q Okay, and did Pine also tell her that |I’'m

going to kill your ass?
A: Yes.
Q For calling the police on me?
A: Yes.
Q M. Smth, when Katrina and Pine were arguing

what happened?

A: Oh, well | kept wal king about but people
started com ng out.

Q Okay and why did people start com ng out of
their houses?

A: They were getting to |oud.
(T. 243).

A week or so later in June of 1986, M. Smth noticed
that a house on Scott Street was on fire (T. 244). M. Snith
went over to see what was happening (T. 244). On his way to
t he house, he saw Pearson “wal ki ng fast towards” him (T. 244).
Pearson told himthat Katrina was found in the house strangl ed

(T. 244). M. Smith proceeded to walk to the crinme scene and



when he got near the abandoned house he said: “they found
Katrina strangled” (T. 244). The police questioned M. Smith
and asked how he knew the information about Katrina (T. 245).
M. Smth told themthat sonmeone had told him but he did not
menti on Pearson’s name because there were several people in
the area (T. 245). After producing identification and
answering questions, the police released M. Snmith (See Def.
Ex. 22).

At the 2001 evidentiary hearing, Donald Lamar Smith
testified that a few weeks after Ms. Graddy’s nurder in 1986,
Pearson was at M. Smith’'s house getting a haircut (T. 246).
At that time, Pearson told M. Smth that he, Pearson, had
killed Katrina (T. 252-53).

At the close of the evidentiary hearing in April of 2001,
t he presiding judge indicated his desire to have all of the
physi cal evidence tested for DNA (T. 384-87). \hen the
testing was conpl eted, closing argunents were schedul ed for
June 25, 2001. ASA Chalu appeared on that date and asked for
a continuance "until |1’ve had an opportunity to have a
conference in ny office to determ ne exactly what position
we're going to take and what argunent needs to be made" (T.
494). M. Holton did not oppose the continuance "as |ong as

we can get this matter set as quickly as possible” (T. 498).



ASA Chal u responded, "I’mgoing to try to get this in front of
our hom cide commttee on a regular schedul ed neeting for

Thur sday afternoon” (T. 498). Thereupon, closings were
schedul ed for Friday, June 29, 2001.

On June 29t", ASA Chal u appeared and asked for anot her
continuance of the closing argunents. He explained that David
Pear son had been | ocated and had provided a saliva sanple (T.
394). ASA Chal u argued:

Your Honor, not withstanding the fact that M.
Holton is - - has been convicted of this offense,
t he defense has al ways mai ntai ned that he was
i nnocent and his primary argunent has been this
al ternative suspect of David Pearson

Well now we know where David Pearson is. W
have David Pearson’s DNA and it seens to me that the
def ense would be willing to agree to have this DNA
tested for the purposes of determ ning either
i ncluding or excluding M. Pearson as a suspect.

So, Your Honor, not withstanding the State has

mai ntai ned that M. Holton is the perpetrator of

this crime and he stands convicted of that we think

it’s in the interest of justice and the interest of

pragmatics to have all of this tested and al so

conpared to M. Pearson’s DNA before a fina

determ nation is made.
(T. 395-96).

M. Holton’s collateral counsel responded first by noting
that "the State has M. Pearson out there right now and | can
wave to him he's out there [in the hallway]. They brought

himinto the courthouse today, you know, this is an odd



arrangenent” (T. 396). M. Holton’s collateral counsel then
argued against a further continuance noting the period of tinme
t hat had al ready past in the postconviction process:

An anmended 3.850 was filed in January of this
year and thus the evidentiary hearing. The State
did nothing. The evidentiary hearing happened April
18t" t hrough the 20th. The State rests. Did nothing.

And so, you know, now suddenly you know on this
past Monday when we were supposed to have cl osing
arguments M. Chalu takes Ms. McDernott aside in the
hal | way and says, you know, it may be in your
interest to agree for a little continuous [sic] here
because because [sic] we're having a conmttee
meeting on Thursday and, you know, if you don’t
agree to this ny position is going to have to be the
3.850 should be denied but I nay be able to take a
different position after the committee neeting. So
we agreed.

(T. 399-400).

The continuance was denied, and the parties gave their
closing argunents. M. Holton’s coll ateral counsel argued
that the State’'s requests to continue the closing argunent
anply denonstrated that even the State’ s confidence in the
out conme was under m ned:

When you examne this case in its entirety |
mean, | understand the State’s predicanent. |
understand the desire of the DNA testing. It’'s
because in fact the confidence is underm ned in the
reliability of the outcome of this trial because
this information is huge and conpl etely changes and
alters the case.

(T. 440-41).
At the outset of his closing, ASA Chalu stated:
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Judge, in view of the fact that we're going to
be testing doing DNA testing regarding not only M.
Hol ton but M. Pearson |I’'m asking the Court for
| eave to submt the transcript of our interview with
M. Pearson yesterday to the Court with a copy to
t he defense counsel because | think it may be very
relevant to this Court’s determnation later in this
matter.

And, Judge, | would point out that we have been

| ooking for M. Pearson for quite sone tine. He had

been at large for quite some tinme and when he was

rel eased fromthe county jail and he was arrested on

a new charge which occurred about the sane tine that

this evidentiary hearing in this case was back in

April and when he was rel eased on Sunday we asked to

speak to himand got that transcript | think that’'s

hi ghly relevant, Judge, and this request that you

permt |leave to file that with the Court and a copy

to counsel in conjunction with the DNA inquiries.

(T. 443-44). Over objection, the circuit court granted the
State the opportunity to submt the June 28, 2001, transcript
of M. Pearson’s sworn statenment (Supp. PC-R 160).

In his closing, ASA Chalu conceded that Katrina G addy
had reported that she had been raped by David Pearson. He
argued that she waived prosecution because she had not in fact
been raped, "Katrina Graddy was not telling the truth about
t hat she was not raped and the fact that it was a sex for drug
deal it would not have changed the outconme of the proceedi ng"
(T. 448-49). As for Donald Smth's testinmony that David
Pearson had adm tted the nurder of Katrina G addy, ASA Chalu
argued that Donald Smth's testinony was "not credible, Your

Honor, it’s not believable. 1It’s not entitled to any wei ght

10



at all" (T. 450).

After the closing argunents were concluded, the presiding
judge took the matter under advisenent. On Novenmber 2, 2001,
the circuit court issued its order vacating M. Holton's
conviction and granting hima new trial (PC-R 800-20).

Shortly thereafter, the State announced it would be
appealing the order, but that in the meantime it wi shed to
wi t hdraw t he physical evidence and conduct further forensic
testing. ASA Chalu explained that this request was "so that
we can then nove forward and prepare for trial while the
appeal is pending"” (T. 517). After the State’s request was
grant ed, ASA Chalu requested the circuit court "to extend
speedy trial" (T. 520). M. Holton’s collateral counse
opposed the request explaining, "[i]t seens like the State is
going to extend speedy trial and do the notice of appeal in
order to get tinme to investigate the case and come up with
sone evidence against M. Holton which they have none now' (T.
520) .

Under these circunstances, it is clear that not only was
confidence underm ned in outcone, but that the State’'s purpose
in filing this appeal was sinply to keep M. Holton on death

row while it tried to find some evidence to justify a retrial.
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STATEMENT OF THE CASE AND FACTS

TRI AL — THE PROSECUTI ON' S CASE

At approxinmately 6:00 a.m on June 23, 1986, the Tanpa
Fire Departnent was dispatched to 1236 E. Scott Street because
an abandoned house was on fire (R 205). Upon arriving at
the house the firefighters found Katrina G addy’s! body
surrounded by garbage and debris (R 209). Fire Investigator
Brown testified:

| observed the victim a black femal e, who was

| aying on her back in a spread eagle position with

her head to the east and her feet to the west. She

was | aying on what appeared to be her clothing, and

she had a cloth tied around her throat and one of

her wists, and a bottle |lying between her | egs.
(R 217). The fire fighters extinguished the incendiary fire
that was estimated to have burned for three to four hours (R
213).

Later that norning, the police spoke with Carrie Nel son
a woman who |ived behind the abandoned house. She told the
police that she and WIllie Dan Simons sat on her porch the
eveni ng before the fire and she saw Rudol ph Holton enter the

house at approximately 11:00 p.m (R 592). According to

Nel son, M. Holton wore a white tee shirt with red witing on

lAppel l ant m sspells the victims nanme (lnitial Brief at
8, 15)(herinafter 1B). The correct spelling of the victims
name is Katrina G addy.
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it?2 (R 597). Nelson did not see M. Holton | eave, but she
went into her house around m dnight (R 594).

That sanme day, the police interviewed Johnny Newsone.
The police approached Newsonme and requested that he speak to
them at the police station (R 358, 464). The police inforned
Newsome that they were | ooking for Rudol ph Holton (R 464).
Newsone placed M. Holton, carrying a black shaving bag, with
Ms. Graddy at the abandoned house (R 350). Newsone testified
at trial that on June 22, at 11:00 p.m, he saw M. Holton
and Ms. Graddy on the side of the abandoned house, talking (R
351). However, Newsone’'s testinony about the time was
i nconsistent with the statement he provided to the police. 1In
his statenment, Newsome told the police that he saw M. Hol ton
“just after dark” or at “dusk” (R 465). Newsone also told
the police that he saw M. Holton on the norning Ms. Graddy’s
body was found and M. Holton was in possession of the bl ack
shavi ng bag (R 466).

On July 9, 1986, M. Holton was charged by indictnment of

first degree nmurder, sexual battery and arson in the first

2Appel | ant asserts that Nelson testified that M. Holton
wore a white tee shirt with red lettering, (IB at 16),
however, Appellant fails to point out that Nelson testified
that it was not the tee shirt that had been obtained from M.
Holton’s roomat M. Clemons’ house and introduced into
evi dence (R 597).

13



degree (R 795).

On July 25, 1986, defense counsel, Mna Mrgan, filed a
Motion for Police Reports in which she requested “any police
reports” (R 799). Trial counsel renewed this request the
weekend before trial (R 847).

During the defense’ s investigation, counsel |earned from
the victims famly and friends that Ms. Graddy had reported
that she was raped approxi mtely a week before her nmurder by a
man who used the street nane of “Pine”. In her first notion
for continuance, trial counsel informed the court that she was
investigating the informati on about Pine’s rape of Katrina
Graddy (R 817-9). The court deni ed defense counsel’s notion.
Further, on October 29, 1986, trial counsel requested
addi tional funds for her private investigator. Anong the
reasons why counsel needed additional funds was that she
bel i eved she had ascertained the true identity of Pine and was
investigating the rape further (R 823-6). The court
aut hori zed additional funds for the defense investigator (R
828) .

On Decenber 1, 1986, just five nonths after Ms. Graddy’'s
murder and M. Holton was indicted, M. Holton’s capital trial
began.

At trial, the State presented the testinony of Nel son and

14



Newsone (R. 592-7, 347-68, 591). |In addition to Nelson and
Newsome placing M. Holton at the abandoned house, the State
elicited testinony from Carl Schenck that M. Holton resenbl ed
t he person he dropped off across the street fromthe abandoned
house (R. 328). On the afternoon of June 22", Schenck picked
up a hitchhiker (R 325). He described the hitchhiker as, “A
bl ack nmale with pretty frizzy hair, a good anpunt of it,
wearing a white t-shirt with lettering on it, a ball cap with
sonet hing enbroidered on it . . . and dark blue pants and a

bl ack shaving bag.”® (R 326). Schenck candidly testified

t hat when shown the photo array he could not make a positive
identification of M. Holton and that M. Holton’s photo only
“resenbl ed [the hitchhiker] by the shaving bunps and hair.”

(R 344).

Schenck drove the hitchhi ker to Tanpa and spent several
hours wi th hi m snoking marijuana, drinking and going to bars
(R 331). Around 10:00 or 11:00 p.m, the hitchhiker left
Schenck on Scott Street, near the abandoned house (R 332).
Schenck passed out in his car and awoke the next norning to
the sound of fire engines (R 333). The police obtained the

hi t chhi ker’s bl ack shaving bag from Schenck’s car, where it

5In his initial statenent to the police, Schenck said that
the hitchhiker’'s tee shirt was red (R 420, 425).
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had been left by the hitchhiker the previous night (R 333).

The nmedical exam ner testified that the cause of death
was strangul ation (R 268). Further, Dr. Lardizbal testified
at trial that the fire occurred postmortem (R 270), and he
noted that the only harmto the victim other than the
strangul ation was that a broken bottle was partially inserted
into the victims anus (R 266).

The State also inquired about the photographs of the
marks on M. Holton’s chest. Dr. Lardizbal testified that the
mar ks appearing in the photographs were consistent with
scratches caused by a hand (R 278). Dr. Lardizbal opined
that the marks were consistent with healing abrasions that
were between twenty-four and thirty-six hours old at the tine
of the photographs (R 285).

The State’s key witness in the prosecution of M. Holton
was Flemmie Birkins, a jailhouse snitch.* Birkins testified
that he was incarcerated with M. Holton on June 26, 1986.
Birkins stated that on June 26!", M. Holton and he spoke
twice. During the first conversation M. Holton asked Birkins
for a cigarette and told Birkins that he was charged with

murder (R 288). Shortly thereafter, around 5:00 p.m, M.

“Appel | ant m sspells Birkins' first nane throughout the
Initial Brief (IB at 10, 17, 18, 19, 20, 23, 25, 32). The
correct spelling of Birkins' first name is Flenm e.
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Hol ton nmet Birkins in the clinic and told Birkins that: “he
had killed a girl, that he had strangled her.” (R 295, 289).
M. Holton then told M. Birkins that after he killed the
victim he went to the Star Service Station on Nebraska to get
a can of gas and he set the house on fire (R 289).

Bi rki ns adamantly deni ed that he wanted or was receiving
any benefit for his testinony (R 290, 301). He initially
told the jury that the three year sentence he was receiving
was based on the sentencing guidelines and accounted for his
prior crimnal history® (R 308). However, Birkins also
testified that he “pled open” which neant that he rejected the
State’s plea offer of three years and would allow the judge to
deci de on his sentence (R 293). Birkins told the jury that
he canme forward because “it’s not right for anyone to kill a
young girl” (R 297).

In regard to physical evidence, the State presented the
testimony of John Quill, a special agent with the Federal
Bureau of Investigation. Agent Quill testified about the
three hairs collected fromthe victins mouth. Agent Quill

conducted m croscopi ¢c analysis on the hairs and determ ned

SAppel l ant’ s statement of facts incorrectly represents
that Birkins' guidelines “called for a sentence of 3 2to0 5 %
years in prison” (IB at 11). |In truth, at M. Holton’s trial
the jury was told that Birkins' guidelines called for a
sentence of 3 % to 4 years in prison

17



that the hairs exhibited, “Negroid characteristics” (R 316),
and one of the hairs was a “transitional” body hair, i.e. a
hair fromthe nape of the neck to the head or fromthe | ower
abdomen to the pubic area (R 322). Agent Qill told the
jury, that based upon the characteristics of the hairs he
coul d not exclude M. Holton as being the source of the hair
(R 317).

Detective Kevin Durkin testified at trial that he was the
| ead detective in the investigation of Katrina G addy’s nurder
(R 371). Det. Durkin testified that M. Holton initially
made a statenent that he had previously been in the abandoned
house to use drugs, but that he had not been in the front room
of the house® (R 375). On June 26'", Det. Durkin returned to
t he abandoned house, which had not been secured, and | ocated
an empty Kool cigarette pack and a syringe in the front room
of the house (R 379). M. Holton had already told Det.

Durkin that he used the syringe a few weeks before the crine
and left it on a windowsill in the house. Upon questioning

M. Holton on the 26'", M. Holton told Det. Durkin that he saw
Newsone near the house the day of the crinme, but it was in the

afternoon and M. Holton did not enter the house (R 382,

The victim s body was not found in the front room of the
house.
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388). M. Holton denied that he left the cigarette pack in

t he house on the day of the crine and said that the last tine
he was in the front room of the house was a few days before
the crime (R 382-383). A latent fingerprint on the cigarette
pack was identified as M. Holton’s right, mddle fingerprint
(R 405).

M. Holton voluntarily provided hair, blood and
fingernail scrapings. No other physical evidence, including
items found at the crine scene or in the black shaving bag
were connected to M. Holton.

In his defense, M. Holton presented an ali bi.

Consistent with M. Holton's initial statement to the

detecti ves, Sol odon “Red” Clenmons testified that he lived in
a house Charlotte Street (R 388, 491). On the night of June
22" M. Holton stayed at M. Clemons’ house, |ike he had for
the preceding week or so (R 494). M. Clemmons recalled the
ni ght because Ms. Graddy’s body was found the next norning and
it caused a scene in the nei ghborhood (R 496). M. Cl enmons
testified that M. Holton arrived at the house between 9:00
and 10:00 p.m and went to sleep (R 495). He saw M. Holton
sl eeping at 6:00 a.m when he awoke to take his medicine (R
497) .

M. C empbns believed that M. Holton did not | eave the
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house during the night because: 1) he did not hear any noise;
2) his dog had young puppies at the tinme and would bark if
anyone noved around the house and there was no barking that
night; 3) he didn't sleep nmuch at night and was not a heavy

sl eeper when he did; and 4) his door was | ocked when he awoke;
the door | ocked automatically after opening it so it was
necessary to have a key to reenter the house. M. Holton did
not have a key to the door (R 497-9).

Katrina Graddy’s nother testified that she believed
Katrina |l eft her house between 10:00 and 10:30 p.m on the 22
(R. 524). Bernard Black, Katrina's stepfather, recalled that
Katrina left the house a little later, between 11:00 and 11: 30
p.m (R 527).

In order to further underm ne the State’'s case,
particularly the jailhouse snitch’s testinmny, M. Holton
presented the testinony of Paulette Leonard, the attendant who
wor ked at the Star Service Station on Nebraska Avenue on the
| ate evening/early nmorning of the crime. M. Leonard
testified that she worked from 10: 00 p.m on June 22" until
6: 00 a.m on June 239 (R 479). \When the police interviewed
her they showed her a picture of M. Holton and Ms. Leonard
told the police that “she was sure” M. Holton did not

purchase gas fromthe station while she was at work on the 22
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or 239 (R. 481). Ms. Leonard infornmed the police that only
two (2) people purchased gas in a container during her shift,
an elderly woman with her son and a man she described in his
md-forties with black and gray hair (R 482).

At the trial, the defense wanted to present the testinony
of Panel a Whods, one of the | ast people to see Katrina G addy
alive. M. Wods was properly subpoenaed by defense counsel
(R 487). Defense counsel requested that the Judge Coe assi st
her in |locating and bringing Panmela Wods to court because she
was an “essential defense witness” and M. Holton could not
secure a fair trial without her testinmony (R 487). Judge Coe
told trial counsel, “There is nothing I can do about it.” (R
489) .

When Ms. Woods did not appear, trial counsel was allowed
to present portions of Ms. Whods’ deposition to the jury. The
Assi stant State Attorney strenuously objected, “She wants to
be able to argue that sonebody else did it naned Pine, and the
case | aw says you are not supposed to do that. You don't
poi nt fingers at people during trial.” (R 545). Thereafter,
Judge Coe prohibited the defense fromintroducing portions of
t he deposition which discussed the individual known as “Pine”
(R 548, 551).

The jury heard the follow ng about Pam Whods’ account of
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the night of Ms. Graddy’s nurder:

The wi tness, Panela Wods, said at the
deposition that the alleged victimgot into an
automobile with a black nale, the black nal e not
bei ng the defendant, at the intersection of Scott
and Nebraska going on m dnight, sonething to twelve
o’ cl ock m dnight, June 22, 1986, and that’s the | ast
time the witness, Panela Wods, saw her, that is the
al l eged victim

: Panel a Whods, havi ng been shown a picture
of the wi tness, Schenck, said he | ooked famli ar,
that she thinks she had seen himin the area on the
ni ght Katrina di sappeared, that the wi tness, Schenck
was buyi ng drugs.

The wi tness, Panela Wods, and the all eged
victim Katrina Ann Graddy, were good friends. .

Parmel a Wbods and the alleged victim Katrina Ann
Graddy, passed by the defendant on two different
ni ghts. Once the defendant asked the two where he
could get sonme nmoney from The second tine he asked
where he could get sone coke from

The witness, Panela Wods, gave no tine frane as
to when these two all eged encounters with the
def endant took pl ace.

The wi tness, Panela Wods, stated at her
deposition that she had never seen the defendant
with the victim The w tness, Panela Wods, stated
at her deposition that she and the victim got
t oget her about 10:00 p.m on the evening before the
di sappearance of the alleged victim Katrina Ann
Graddy, and she thinks that they went out on the
streets about 11:30 or 12: 00 m dnight, the evening
just before the alleged incident.

The w tness, Panela Wods, had never seen the
defendant with a little black case, a shaving kit
type. The witness, Panela Wods, at her deposition
stated that she saw t he defendant on June 22, 1986,
when it was dark out, approximately 8:00 p.m, in
the hole with a black bag, the approxi mate hei ght
and length of a legal file, this being a legal file,
one foot thick.

The wi tness, Panela Wods, further said that the
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def endant had a | ot of change. The witness, Panela

Wbods, further stated during her deposition that

sonetime during the evening of June 22, 1986, that

she, Pamel a Wbods, had snoked sone cocai ne.
(R 588-90).

What defense counsel wanted the jury to hear from Panel a
Woods al so included that the individual with whom Ms. G addy
| eft the area was a man with whom Ms. Wbods had “tricked”
previously (Def. Ex. 33, p. 10). The man “kind of scared” Ms.
Wbods (Def. Ex. 33, p. 10). M. Wods testified that she felt
“II']i ke he would take sonet hing, or make you do it if you
didn’t want to do it. Sonething, he was weird” (Def. Ex. 33,
p. 10). M. Wbods testified at her deposition that the man
had been rough with her so she got out of the car (Def. Ex.
33, p. 16-17).

Ms. Woods al so described her interview with the police
of ficers about the night of Ms. Graddy’s nmurder, “[T]hey was
trying to ask ne, did Rudol ph did it, you know, |ike they was
saying already that he did it, you know? Trying to make ne
say, “Yeah,” you know, “he did it,” not nmake me but by them
talking to me and nme listening to them. . .” (Def. Ex. 33, p.
14) .

As to "Pine", Ms. Whods testified at her deposition that
when she asked if anyone had seen Ms. Graddy on the night of
her nmurder, she was told that Ms. Graddy wal ked t hrough the
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park with “Pine” (Def. Ex. 33, p. 29). M. Wods al so
descri bed a rape that she and Katrina w tnessed take place in
t he abandoned house on Scott Street. M. Wods said that the
rape occurred the night before Ms. Graddy’ s nmurder and they
could see the male individual hitting the female (Def. Ex. 33,
p. 18-20). M. Graddy insisted that the male was “Pine”, but
Ms. Wbods did not think it |ooked |Iike “Pine” (Def. Ex. 33, p.
20). Ms. Wods also |inked “Pine” to Schenck because she
testified that “Pine” brought white individuals to the area in
order to buy drugs (Def. Ex. 33, p. 28). Additionally, Ms.
Wbods |inked “Pine” to the black bag. When shown the bl ack
shaving kit, she remarked, “Pine had sonmething |like that”
(Def. Ex. 33, p. 35). However, all reference to "Pine" was
excluded fromthe statenment the jury heard.

The State’s argunment to the jury focused on Flenm e
Birkins. Assistant State Attorney Joe Episcopo argued:

For the State Attorney’s O fice, this case

really begins with Flenm e Birkins. Flenmm e Birkins

hears about the murder of the victimand how it was

done. In effect, he becones an indirect eyew tness

to the account that was given to him by that man.

What notive does Flemm e Birkins have to frane hinf

He tells the deputy that sane day, four days |ater

he tal ks to our detectives.

VWhat did he get for telling the deputy and

telling the detectives? He lost his trustyship

status. His life was threatened and when he tried

to get an ROR, he couldn’t get it. That’'s what he

got. And he still canme into court yesterday or the

day after yesterday and, under oath fromthis stand,
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told you the sane exact account that he told those,
t he deputy and detectives nonths ago. What is his
notive?

. . . VWhat is the crux of that confession? *“I
killed the girl and burned her and strangled her.”
Those are the three key el enents, burning,
straggling, (sic), killing and sex and rape. They
are all there. There are sone details that are not
exact, that’s right, but what is his notive to |ie?

* * %

Detective Childers tells you he is a unique
informant, and he is a unique informant and a uni que
snitch. Why? 1’1l tell you why. Because, |adies
and gentleman, this is a horrible crine, and that’s
why he came forward. That’'s right. He has got
ei ght convictions but under the sentencing
gui del i nes, he scores out to three-and-a-half to
four-and-a-half years, and those are scored in, and
he’s got two nore waiting.

So for his ten crines, he gets three-and-a-half
to four-and-a-half. That is how horrible a crimna
he is.

(R 705-7). The State also focused on the hairs found on the

victim s nouth and argued that the hairs linked M. Holton to

the crine:

Hairs. No, we can’'t say these are the hairs of
t he defendant. W never purported to say they were
the hairs of the defendant. W wanted to show t hat
she died with Negro hairs in her nmouth. W can say
that they are not her hairs. You know why? Because
they came fromeither here or here or back here.
That is what Quill said.

How are hairs down there going to get in her
mout h? And there are no Caucasian hairs. Proof
beyond a reasonabl e doubt, Negro hairs in her nouth
froma certain | ocation on the body, and I would
just defy anybody to tell nme how those are her
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hai rs, how she got them
(R 707-8). In response to defense counsel’s argunent that
the State had not proved a notive, the State hypot hesized
that M. Holton and Katrina G addy agreed to exchange drugs
for sex (R 716-7). The State argued that M. Holton and Ms.
Graddy net in the abandoned house between 11:00 p.m and
m dni ght and they decided to neet |ater at the house so that
they could have sex and M. Holton would provide drugs for
Ms. Graddy (R 717). The State told the jury that,
“sometinme, 2:00, 3:00 in the norning, whatever, they nmet.
They went into the house and sonethi ng went wong” (R 717).
The State concluded by telling the jury:

He doesn’t like this woman. He hates this

woman. \Why does he hate this woman? Because you

can see what he did with this bottle. That’'s the

charge he has been charged with. That’'s right.

There is no evidence of senmen. But that was because

our bigshot over here couldn’t do it, and he killed

her because he couldn’'t, because she wouldn't help

hi m because she wouldn’t satisfy him Maybe she

hurt himwith that free hand. Maybe she grabbed him

somewhere and squeezed him Maybe he lost his

t enper.
(R 719).

During the jury's deliberations, Pam Wods arrived at the
court house. The court did not interrupt the deliberations to

allow the defense to present Ms. Wods' testinmony. Oddly

enough, during the deliberations, the jury requested a copy of
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Ms. Wbods’ statenent and without objection fromthe parties
the court provided the jury with the witten statenment the
court had previously read (R 744). The jury found M. Holton
guilty as charged (R 745, 885).7

On December 15, 1986, trial counsel filed a Mtion for
New Tri al which included the argunent that M. Holton did not
receive a fair trial because of the court’s failure to grant a
conti nuance so that the defense could present the testinony of
Pamel a Whods (R. 867-8). On Decenber 30, 1986, a hearing was
held in which Judge Coe denied the defense’'s notion for new
trial (R 985).

On January 5, 1987, M. Holton filed a Notice of Appeal.

Post conviction — The Case in a Whol e New Light

M. Holton filed his initial Rule 3.850 notion in
January, 1993 (PC-R 46-91). After filing his notion, the
parties litigated public records (Supp. PC-R 18-24, 35-7).

I n August, 1996, the State responded to M. Holton’s

The State stipulated in circuit court that ex parte
contact occurred between the State and Judge Coe in
preparation of a sentencing order inposing a death sentence,
and that as a result, a re-sentencing was required.

Accordi ngly, discussion of the penalty phase proceedi ngs of

M. Holton’s trial is unnecessary. M. Holton would just note
that the entire penalty phase lasted | ess than an hour (R
885), and that the jury, after deliberating 37 m nutes,
recommended a death sentence by a vote of 7 to 5.
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initial 3.850 nmotion (PC-R 92-103).

M. Holton filed his second anended Rule 3.850 in July,
1998, and he asserted that he was innocent of the crimes for
whi ch he was convicted and sentenced (PC-R. 140-266).

A few days after filing his nmotion, M. Holton also filed
a notion to perpetuate the testinmny of WIllie Dan Sinnmons, a
critical defense witness, because M. Simons was ill wth
[ ung cancer (PC-R 339-41). On Septenber 2, 1998, the court
granted the nmotion (PC-R 342).

I n August, 1998, M. Holton sought the disclosure of
grand jury testinony because notes in the State’'s files
reflected a material discrepancy between Detective Durkin's
testimony before the grand jury and his trial testinmony (Supp.
PC-R. 76-8). The State informed M. Holton and the circuit
court that the court reporter’s notes fromthe grand jury
proceedi ngs had not been transcri bed and were destroyed (Supp.
PC-R 268-9).

On Septenber 29, 1998, the State responded to M.

Hol ton’s second anended Rule 3.850 and urged the circuit court
to sunmarily deny M. Holton's clains (PC-R 267-338).

On December 22, 1998, M. Holton filed a Motion to

| nspect, Exam ne and Test Evidence (PC-R 357-8). M. Holton

requested that he be allowed to test the three hairs found on
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the victinms nmouth with mtochondrial DNA (m DNA), testing.

After a Huff hearing was held, on January 29, 1999, the
circuit court granted M. Holton an evidentiary hearing on
several clainms (PC-R 360-83).

I n February, 1999, the State filed a Mdtion for Rehearing
requesting the circuit court to limt the scope of the
evidentiary hearing. (PC-R 439-42).

Also in February, 1999, M. Holton's counsel |eft her
enploy with the Capital Collateral Counsel for the Mddle
Region (CCC-MR). M. Holton requested that the circuit court
allow his forner attorney to continue to represent him pro
bono, while holding CCC-MR responsible for the costs
associated with litigating his Rule 3.850 notion (Supp. PC-R
358-80, 381-91). The court granted M. Holton’s notion (PC- R

443). CCC- MR appeal ed the court’s order. Holton v. State,

Case No. 95, 141. I n May, 1999, M. Holton requested that the
circuit court transfer the representation of his case fromhis
pro bono counsel to the Capital Collateral Counsel for the
Nort hern Regi on, because his attorney had accepted a position
with CCC-NR (PC-R 458-9, Supp. PC-R. 397-403). In June,
1999, the court granted M. Holton’s motion (PC-R 460-1).
CCC- MR noved to dism ss the appeal to this Court and this

Court granted that notion.
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I n Septenber, 1999, M. Holton filed an extensive
menor andum i n support of his notion to test evidence (PC-R
480-8). On Decenber 6, 1999, the court granted M. Holton's
notion for DNA testing on the three hairs obtained fromthe
victims nouth (PC-R 500-2; Supp. PC-R 419-25). That sane
day the court denied the State’'s nmotion to limt the scope of
the evidentiary hearing (PC-R 543-4; Supp. PC-R 419-25).

On August 3, 2000, the State and M. Holton entered a
Joint Stipulation stating, “The State concedes error which
requires a new penalty phase. Specifically, the State
acknow edges error as to Claim X of Defendant Holton’s Rul e
3.850 motion.” (Supp. PC-R 121-2). Claim X was the claim
regarding the State’ s inproper preparation of the M. Holton’s
sentencing order. Due to the stipulation, M. Holton wthdrew
his claim regarding penalty phase errors (Supp. PC-R 121-2;
Supp. PC-R 464-9).

On January 8, 2001, M. Holton anmended his Rule 3.850
with the results of the nmt DNA anal ysis, which excluded M.
Hol ton from being the source of the hairs found on the
victims muth (PC-R 545-633).

After a hearing on February 19, 2001, wherein the State
conceded that an evidentiary hearing should be held on M.

Holton’s Brady and G glio clainms, the circuit court entered an

30



order expanding the scope of the evidentiary hearing to
i nclude those issues (PC-R 634-5; Supp. PC-R 473-9).

The evidentiary hearing was held on April 18 - 20 with
cl osing argunment on June 29, 2001. At the evidentiary
hearing, M. Holton presented evidence that David Pearson, aka
“Pine”, the individual who Katrina G addy maintained anally
raped her ten days before her murder, confessed to nurdering
Ms. Graddy shortly after the crine.

M na Morgan, Rudol ph Holton’s trial attorney testified
that she had been appointed in July, 1986, to represent M.
Holton (T. 280). In discussing her representation of M.

Hol ton, Ms. Morgan testified about her schedule in the four
nmont hs from her appointnent to M. Holton’s capital trial. In
t hose nonths, Ms. Morgan was involved with several trials,
including a two week trial that inmedi ately preceded M.
Holton’s case (T. 282). The two weeks preceding M. Holton’s
trial, Ms. Morgan worked ei ghteen hour days on another case
(T. 283). Essentially, Ms. Morgan prepared for M. Holton’s
trial over Thanksgiving weekend (T. 283). She testified, “I
went to trial in Decenber because | was dragged there
scream ng and ki cking and knowi ng that | wasn’t adequately
prepared.” (T. 333).

As to her theory of defense, Ms. Morgan wanted to prove
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that M. Holton was innocent (T. 287). 1In order to establish
that M. Holton was innocent, Ms. Morgan tried to investigate
ot her suspects (T. 287-8). M. Mdirgan hired Sonny Fernandez
to assist in the investigation of M. Holton’s case (T. 70).

During the pretrial investigation, the defense |earned
that the victimclainmed she had been raped about a week before
her murder by an individual who used the street nane “Pine”
(T. 284). The victims famly and friends told Ms. Mdirgan and
her investigator about the rape (T. 85-6, 285, Def. Exs. 19,
20, 21, 31 & 32). The victim s stepfather, Bernard Bl ack,
testified at his deposition:

A: . . . Katrina had told ne a week before this

happened to her, that Pine had raped her and then,

see they had picked himup but he had used anot her

name by the name of Donald sonething. And that’'s

about all | know about Pine.

Q Did Katrina tell you whether or not she
reported the rape to the police?

A. Yes, she did. She said she reported it.

Q Do you know if she used her own nanme when she
reported it or if she was --

A: No, she — | don’'t think so. | don’t think so
because she had a warrant out on her, too, because
she had got picked up for prostitution .
(Def. Ex. 20, p. 6). “Pine” becane Ms. Morgan’s primry
suspect (T. 288).

Despite her investigation, trial counsel could not
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ascertain the true identity of “Pine”, although at one tine
she thought that she had discovered who “Pine” was (T. 287).
M . Fernandez corroborated trial counsel’s recollection as to
the defense’'s inability to ever learn “Pine’s” true identity
(T. 85). M. Fernandez also testified to his efforts in
attenpting to ascertain “Pine’s” identity, “l contacted the
informants. | was up and down Nebraska Avenue talking to
different people and I'd go to the Kentucky Fried Chicken and
sit there for a couple of hours talking to people that cane in
and out. It was right down the street fromthe crine scene.”
(T. 98). To M. Fernandez’ know edge, the police did not

investigate “Pine” in regards to Ms. Graddy’s nmurder (T. 99).

At the evidentiary hearing, Ms. Mrgan reviewed two
police reports, both arising out of the same incident and
dated June 13, 1986, ten days before Ms. Graddy’s nurder. M.
Morgan testified that neither docunment was disclosed to her
before M. Holton’s trial (T. 289)

In fact, the police report introduced as exhibit 13
st at ed:

| NTERVI EW B/ F conpl ai nant stated that she

voluntarily went to the suspect (sic) roomat the

Park 1l Mdtel to engage in conversation. After (10)

m nutes the suspect ordered her to renove her

clothes “or else”. She becane frightened and

renoved her clothes. He then grabbed her from
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behind the neck and forced her face down on the bed.
He then forced anal intercourse on her against her

will. The conplainant also advised that they had
bot h snoked rock cocaine voluntarily prior to this
sex act. The conpl ai nant does not wi sh to have the

suspect arrested at this tine.
(Def. Ex. 13). The police report also reflects that Ms.
Graddy signed a conplaint wthdrawal affidavit which stated,
“1 may request an arrest warrant at a later date if | so
desire.” (Def. Ex. 13). And, despite the fact that Ms. G addy
wi t hdrew t he conpl aint regarding the sexual battery, Pearson
was arrested and charged with obstruction by disguising
identity (Def. Ex. 14).

I n her testinony, Ms. Morgan noted that the reports
i ncluded i nformation that David Lorenzo Pearson identified
hi msel f as Donald Lamar Smth® (T. 291). M. Morgan expl ai ned
the significance of the undisclosed reports:

[Had | had exhibit 13 and 14 | woul d have seen
a tie between Pine, David, David Pearson. Pine
bei ng
Davi d Pearson and al so a connecti on between hi m and
Donal d Sm t h.

Through Donald Smth I would have known t hey
knew each other and | could perhaps have gotten out
of Donald Smith where to find Pine, what Pine’ s rea
name was and could run himdown. It would also have
been very significant to know that Katrina G addy
ten days before her death had nade a conpl ai nt about
Pearson claimng that he had anal intercourse with

8Appel  ant erroneously identified M. Smth as “David”
Lamar Smth. (1B at 21, 22). M. Smth's first nane is
Donal d.

34



her. That she eventually dropped that charge but
that he did get, he did get interviewed for it and
ended up being arrested not for that charge but for
giving a fal se nane.

Q (By M. McClain) . . . In ternms of the anal
sexual assault did that in fact tie into the manner
in which she was found dead?

A It did in nmy mnd because it was a broken
bottl e crammed up her anus.

Q So that would be sonething that from your
perspective as a defense attorney would have been
significant if you had the report showing that it
had been an anal sexual assault?

A: Yes, it would have.

(T. 291-2). M. Fernandez agreed with Ms. Mdrgan’s assessnent

that the police reports were relevant and significant (T. 91).

| ndeed, ASA Episcopo testified that he was aware that Ms.
Morgan was pursuing a |lead regarding a prior alleged rape of
the victim (T. 49). M. Episcopo also stated that had he had
any reports about the rape he would have disclosed them (T.
50). After reviewing the police report regarding the June 13"
rape, M. Episcopo agreed that, “[t]here was, could be a
connection” (T. 51). M. Episcopo had no recollection as to
whet her he turned over the police reports to defense counsel
(T. 53).

Ms. Morgan al so reviewed a police report dated June 23,
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1986, which contained information about Donald Lamar Smith and
placed M. Smith at the crinme scene on the norning of the 23
asking if Katrina had been “choked” (T. 291; Def. Ex. 18).
Initially, Ms. Morgan believed that she had received the
report at the time of M. Holton’s trial. (T. 293). However,
after reviewing her original trial file and notes, Ms. Mirgan
did not find the report and stated that she did not receive
Officer Law ess’ report concerning Donald Sm th because she
rel eased himfrom his deposition® (T. 296, 300; Def. Ex. 22).
Further, M. Fernandez, the trial investigator never saw the
report at the time of M. Holton’s trial (T. 82).

M. Smith was not |listed on the State’s discovery to M.
Morgan (T. 295, R 810-5, 822). The report indicates that M.
Smith was interviewed by Det. Durkin, the |lead detective in
the investigation, and Det. Durkin testified at the
evidentiary hearing that he had no recollection of such an
interview (T. 378). Further, despite the indication that Det.

Durkin interviewed M. Smth, none of his reports indicate

°Ms. Morgan testified that it was her practice to conduct
depositions of any officer who submtted a report. O ficer
Law ess signed a report, other than the “Donald Smth” report
with Oficer Southw ck. Thus, Ms. Mdrgan was led to believe
that Officer Lawl ess did not have any additional informtion
from O ficer Southw ck and she only deposed O ficer Southw ck
(T. 296-9, Def. Ex. 30).
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that an interview occurred or the substance of the interview 10

Trial counsel testified that the Donald Snmith police
report contained specific identifying information for M.
Smith, including his address and Florida driver’s |icense
nunmber (T. 300). Ms. Morgan believed that with this
i nformation she could have located M. Smith (T. 300). In
assessing the value of the police report, M. Morgan
testified, “I would have wondered how this individual would
know [the victim was choked at all . . . he would have been a
suspect in my mnd.” (T. 301). Likewi se, M. Fernandez
testified, “someone came up . . . and was giving information

t hat the general public would not have know edge of.” (T. 84).

The connection of Pearson to “Pine” was al so significant
to trial counsel because during Panmel a Whods’ deposition, she

testified that “Pine” brought white people into the

0Li kewi se, no reports exist which indicate that a police
interview occurred with Paul ette Leonard, Sol odon *Red”
Cl emmons or Wllie Dan Simmons, yet, all three individuals
were interviewed by the police. 1In addition to Donald Smth,
Leonard, Clemmons and Si mmons all had i nformation that
supported M. Holton’s claimof innocence and underm ned t he
prosecution’s case. At the evidentiary hearing, Detective
Noblitt characterized M. Clemons alibi, “He didn't know
anyt hing beyond when M. Holton went to bed that night.” (T.
366). Det. Noblitt indicated that he did not think this
i nformation was rel evant.
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nei ghborhood to buy drugs (T. 305). Thus, Ms. Morgan woul d
have shown a picture of Pearson to Carl Schenck, the white
mal e who brought the hitchhiker fromSt. Pete to Tanpa, in
order to purchase marijuana'* (T. 306).

In fact, Carl Schenck testified at the evidentiary
hearing. He reiterated that, at trial, he did not positively
identify M. Holton as the hitchhiker. After view ng photos
of M. Holton and Pearson from 1986, (not know ng who was
depicted in the photos), Schenck sel ected the photo of Pearson
as resenbling the hitchhi ker nore than the photo of M. Holton
(T. 163; see also Def. Ex. 26). Schenck testified that the
hi tchhi ker did not have any teeth m ssing!? (T. 165). When
Schenck identified M. Holton’s photo in 1986, he remarked to
the officer that M. Holton had “cl eaned up” and the officer
told him “they had to do everything they can to change his
appearance.” (T. 169). Schenck al so reveal ed that before he
testified in 1986, the police told himthat they had the right
guy and M. Episcopo showed hima photo of the victimat the

crime scene, nude (T. 170-1).

Y1'n postconviction, when Carl Schenck viewed a photograph
of Pear son. He testified that Pearson resenbl ed the
hi tchhi ker nmore than M. Hol t on.

20n June 22, 1986, M. Holton was m ssing his dentures
(Def. Exs. 40, 43 & 44).
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Pearson’s connection to Ms. Graddy’s nurder was further
devel oped because Pearson’s crimnal records included
references that Pearson carried a black | eather pouch, with a
description simlar to the shaving bag obtained from Schenck’s
car the norni ng that Katrina Gaddy’s body was di scovered
(Def. Ex. 15 & 16). In fact, Pam Whods testified in her
deposition that “Pine” carried a small black pouch (T. 309,
Def. Ex. 33, p. 35). Trial counsel testified that she would
have foll owed the Pearson connection to the black pouch had
she had “Pine’s” name so that she could research his crimna
hi story (T. 308).

ASA Epi scopo did not recall turning over the docunents
regardi ng David Pearson being seen with a black pouch (T. 54).
Addi tionally, he believed that the docunents were too vague
for himto even be aware of them but he did concede that
Pearson’s case was in the division which he oversaw (T. 54,
56) .

Unfortunately, trial counsel never discovered that “Pine”
was David Pearson or Donald Smth’s connection to the G addy
hom cide. Had trial counsel known of Donald Smth’'s statenment
at the crine scene or his connection to Pearson, aka, “Pine”,
she woul d have di scovered that Donald Smth provided evidence

t hat Pearson killed Ms. Graddy.
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Donald Smith testified at M. Holton’s evidentiary
hearing. M. Smth told the court that he knew David Pearson,
aka, “Pine”, because they grew up together (T. 238). One
norning, in June, 1986, Katrina Graddy came to M. Smth's
house on Harrison Street.® M. Smith testified:

: she came up and asked nme to cone, can |
ask you sonething and | said what and she said that

Pine had just raped me. Um she say that she said

what is your full name and | said Donald Lamar Smith
and she said is your birth date 9-25-57, and | said,

yeah.
She said well, Pine used your nanme |ast night,
yesterday, | think. She said to nme Pine raped ne

and used your nane and told the police —
(T. 240). M. Smith testified that Ms. Graddy had bruising on
her neck and she told M. Smth that “Pine” choked her and
forced her to have sex (T. 241). M. Smth testified that Ms.
Graddy expl ai ned that Pine gave her sonme crack rocks, but she

woul d not have sex with him so Pine raped her (T. 242).%4

Bl n 1998, when CCR investigator Darrell Jackson
interviewed M. Smith he lived in a house on Harri son Street -
the sane house he lived in since 1986.

4Berndoris Smith, Donald Smith's wife, corroborated M.
Smith's testinony about the events that transpired a few days
before Ms. Graddy’s nurder. Ms. Smth testified that in 1986,
she and Donald Smth |ived together on Harrison Street (T.
149). M. Smth knew Pearson, or “Pine” as she called him
from grade school (T. 150). Ms. Smith was also famliar with
Katri na G addy because she went to school with her sister (T.
150). Ms. Smth recalled that sonetinme in md-June, 1986,
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into

Katri
151).
t hat

VWhen M. Smith and Ms. Graddy left his house they ran
Pearson (T. 242). Donald Smth testified:

Q (By Ms. McDernott) Did you say anything to
Pi ne?

A Yes, | said, Pine, | said why in the f**k did
you use ny nanme and did this girl.

Q Okay, you told himthat why did he use your
name when he raped that girl . . .?

A: Yes, but before I got finished she went
hol l ering at him

Q What did she say to M. Pearson?
A: She’s going to get his ass if that's, that’'s
what she’s going to do, you know, you snoked ny

S*¥*t

Q Okay, and did Pine also tell her that |I’'m

going to kill your ass?
A: Yes.
Q For calling the police on ne?
A: Yes.

Q

r M. Smith, when Katrina and Pine were arguing
what happened?

A: Oh, well 1 kept wal king about but people
started com ng out.

Q Okay and why did people start com ng out of
t heir houses?

na came to the Smth house and asked for Big Donald (T.

Ms. Smith was present when Katrina told her husband

Pear son raped her and used Donald Smth’s nane when he

spoke to the police (T. 151). M. Smth told Katrina that
woul d straighten it out (T. 152).
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A: They were getting to |oud.
(T. 243).

A week or so later, M. Smth noticed that a house on
Scott Street was on fire (T. 244). M. Smth went over to see
what was happening (T. 244). On his way to the house, he saw
Pearson “wal ki ng fast towards” him (T. 244). Pearson told him
that Katrina was found in the house strangled (T. 244). M.
Smith proceeded to walk to the crine scene and when he got
near the abandoned house he said, “they found Katrina
strangled” (T. 244). The police questioned M. Smth and
asked how he knew the information about Katrina (T. 245). M.
Smth told them that sonmeone had told him but he did not
menti on Pearson’s name because there were several people in
the area (T. 245). After producing identification and
answering questions, the police released M. Snith.

A few weeks after Ms. Graddy’s nurder, Pearson was at M.
Smth's house getting a hair cut. (T. 246). M. Smth and
Pearson di scussed Ms. Graddy’s nurder and Pearson expl ai ned
why he killed her, “b***h did snoke my s**t and called the
police, f**k you.” (T. 246). M. Smth infornmed his
girlfriend and future wife, Berndoris, and his friend George
Sm th about what Pearson told him (T. 246). M. Smth

testified that in 1986, if he had been asked he woul d have
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testified at M. Holton’s trial about the information he
possessed about the rape and subsequent nurder of Katrina
Graddy (T. 248).

George Dewey Smth corroborated Donald Smith’s testinony.
George Smith grew up with Pearson and Donald Smith (T. 195).
After Ms. Graddy’s nurder, Donald Smth told the witness that,
“Pine had told [Donald] that he had did it” (T. 196). George
Sm th confronted Pearson about the confession, and Pearson did
not deny it, but he wal ked away (T. 197). GCeorge Snith al so
commented that Pearson was never the same after Ms. Graddy’s
murder (T. 197).

In addition to the conpelling evidence of Pearson’s
guilt, at the evidentiary hearing, M. Holton al so presented
evi dence that several docunents relating to Flenm e Birkins
and other wi tnesses had been suppressed.

Assi stant State Attorney Joe Episcopo testified that he
prosecuted M. Holton in 1986 (T. 37). M. Episcopo recalled
that Flenm e Birkins testified that M. Holton confessed to
Birkins while they were incarcerated in the jail (T. 38). M.
Epi scopo revi ewed several docunments regardi ng Birkins
including a handwitten Mtion for Probation executed by
Birkins and filed in August, 1986 (Def. Ex. 6). 1In the notion

Bi rkins requested that the court inpose a sentence of
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probati on and as one of the reasons for the sentence he told
the court that he would assist the Tanpa Police Departnment as
an informant (Def. Ex. 6). M. Episcopo could not recall ever
seeing the handwitten motion (T. 39). M. Morgan

unequi vocally testified that she never received this docunent
at the time of M. Holton’s trial (T. 312).

M. Episcopo also reviewed a rap sheet regarding Flemme
Birkins generated by the Florida Departnent of Law Enforcenent
(FDLE), on November 29, 1986, two days before M. Holton’s
capital trial began (Def. Ex. 7). Again, M. Episcopo did not
recall disclosing Birkins’ crimnal history (T. 40), and Ms.
Morgan was certain that she did not receive this docunent,
despite her request (T. 312). M. Morgan testified that had
she had Birkins' crimnal history she could and woul d have
correctly conputed his sentencing guidelines (T. 312).

Ms. Morgan al so reviewed a sentencing guidelines
scoresheet prepared for Birkins (Def. Ex. 9). The docunent
reflected that Birkins sentencing guidelines required that he
serve a sentence between nine to twelve years for his pending
of fenses. Ms. Mdrgan was never nmade aware that Birkins faced
nore than three-and-a-half to four-and-a-half years in prison
(T. 311).

Approxi mately two weeks after M. Holton was convicted
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and sentenced to death, but before his notion for new trial
was argued, Birkins was sentenced. M. Episcopo appeared at
Bi rkins’ sentencing hearing (Def. Ex. 10). At Birkins’
sentenci ng hearing the foll ow ng exchange occurred:

MR. EPI SCOPO: The first score sheet was
incorrectly conmputed by M. Byrd of our office at
three and a half to four and a half years and he
took a plea to three years. The true score sheet is
nine to twelve and | guess if you | ook at the prior
record and the PSI you would see it’s nine to

twel ve.
Now here’ s what happens: This summer we had a
horri bl e honmi ci de occur on East Scott Street. On

the nmorning of June 239 a fire was reported at a
burned out building and when the firenmen entered the
bui l ding they found a seventeen year old female
naked, strangled to death with a bottle inserted in
her anus and set on fire. It was truly a horrible
hom cide. W had a | ot of debris in the house and
just outside a door where the body was found we
| ocated a pack, enpty pack of cigarettes, which had
the fingerprint of Rudol ph Holton. That discovery
led to the devel opnent of Case No. 86-8931. An
i ndictnent for first degree nmurder, arson and sexual
battery.

On about the fourth day that the defendant
Hol ton was confined in the Hillsborough County Jai
he told this defendant that he did it. That coupled
with the circunstantial evidence of the fingerprint
and sonme other w tnesses who could put the defendant
near the scene resulted in that indictnent.

* * %

| have to say that his testinony, which was the
first thing that we presented in the trial and then,
of course corroborated by the other evidence, led to
t he conviction of the defendant. Actually the jury
was out | ess than four hours in a case that was very
circunstantial and then they recommended death and
he was sentenced to death, and | think that is
significant and his cooperation was significant and
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the fact that he was never asking for anything
enabled us to present testinony that in itself is
very unusual and went to corroborate his testinony
along with the other evidence in the polygraph. |
think that has to be given sonme consideration in
thi s sentencing.

THE COURT: M. Episcopo, you have had a chance
to read the presentence investigation?

MR. EPI SCOPO: Yes, | have. W have provided
that to Ms. Morgan and it was available at the trial
when he testified and that record was nade known to
the jury in [Holton’s] case.

THE COURT: The presentence investigation says it
was an open plea. |If | understand what you said
just now, M. Episcopo, he pled to two and half to
three and a half.

MR. EPI SCOPO. Well, fromthe first time | met
him 1 asked himwhat did you plead to and he said
three years. That’s always been his understanding.
That was his testinony on the stand and, of course,
it was presented to the jury that was bel ow t he
gui delines. | suppose as sone form of inpeachment
so his understandi ng has al ways been three years.
That’s what is witten on the original score sheet
t hat was prepared by M. Byrd. They have crossed
out three and a half to four and a half and have
witten in three.

But he does score out clearly out to nine to
twel ve and, of course, | would like himto be aware
of that fact there is no question about that.

* * %

THE COURT: Anything you want to say, M.
Birkins? | have read your letter.

THE DEFENDANT: | would just like to have a

chance.
THE COURT: Well, you have had many chances.
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THE DEFENDANT: | realize that, sir.

THE COURT: You have comm tted sonme of the nost
atrocious crines. You have certainly commtted sone
of the nost atrocious crinmes and have adnmitted
commtting sone of the nobst atrocious crines that a
person can be charged with, the sexual assaults,
attempted nurders, armed robberies.

Anybody have anything further they would like to
say?

There is not an appropriate sentence that | can
i mpose in this case. The defendant’s background
totally justifies himbeing sentenced to life
without the right to parole. This Court and our
entire systemof justice is based on fairness. The
fairness of the defendant was he understood he was
pl eading to three years when he entered the plea and
| feel to some extent that ny hands are tied in that
regard.

MR. EPI SCOPO: Can | make a suggestion? \hat if
you were to —

THE COURT: | will place himon community control
and require three hundred sixty-four days specified
resi dency.

MR. EPI SCOPG: | was thinking sonmething nore
along this line: W do have two counts. You can
sentence | ess than three years on Count | foll owed
by a | ong period of probation.
(Def. Ex. 10, p. 4-11)(enphasis added). M. Holton’ s trial
attorney was never infornmed about what occurred at Birkins’

sentenci ng hearing or about the State’'s “error” in conputing
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Bi rki ns’ sentencing guidelines® (T. 313).

VWhile M. Episcopo infornmed the court that he had
di scl osed Birkins’ presentence investigation report to M.
Holton’s trial counsel, Ms. Morgan testified that had she did
not receive this docunent (T. 311). Had she been provided
with Birkins pre-sentence investigation she would have been
able to deternmine that Birkins faced a nmuch | engthier sentence
than what the jury was told (See Def. Ex. 8). |In fact,
Birkins did not receive a sentence of three years of
incarceration, rather he was released fromjail approximtely
one nmonth after Rudol ph Holton was convicted and sentenced to
death (Def. Ex. 11). M. Holton’s jury was unaware of the
benefit Birkins received: rather than be sentenced between
nine and twelve years, he served |l ess than nine nonths in the
county jail and then served a term of probation, including one
year on comrunity control (Def. Ex. 11).

At the evidentiary hearing, M. Episcopo attenpted to
explain the circunmstances surrounding his contact with
Birkins. He testified that despite Birkins conflicting tri al
testi nony about whether or not he had pled to three years or

pl ed “open”, that the documents reflected that Birkins did in

¥l'n reviewing Birkins’ file no incorrect score sheet was
di scovered (T. 204).
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fact plead “open” and did not have a specified deal (T. 60).
However, M. Episcopo stated that he was under the inpression
at the time of M. Holton’s trial that Birkins pled to three
years (T. 61).

M . Epi scopo denied that he explicitly prom sed Birkins
anything for his testinmony at M. Holton’s trial; however, he
al so expl ai ned:

Q [By M. Chalu] Wuldn't it sonetinmes be

st andard operating procedure when dealing with a

cooperating witness who had charges of his own not

to make hima specific plea offer prior to his

cooperation?

A: Well, no, because you know his testinmony
woul d be tainted and it wouldn’'t be as val uabl e.

Q Wuld it also not be wise to make such an
of fer before you found out that in fact he was
wlling and did testify truthfully?

A: Yeah, you also want to see what’s going to
come out.

(T. 62-3). M. Episcopo acknow edged that he in fact provided
consideration for M. Birkins at his sentencing hearing (T.
67) .

Additionally, in regard to the inpeachnent of Birkins,
trial counsel testified that she was not told that Birkins was
a confidential informant for the Tanpa Police Departnent (T.
316, see also Def. Ex. 35 & 36). Trial counsel believed that

it would have been beneficial to show that prior to M.
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Holton’s trial, when Birkins was arrested or wanted out of
prison he offered to assist the Tanpa Police Departnent or he
informed the police that he was a confidential informant (Def.
Exs. 35 & 36). In fact, followng M. Holton's trial, in
1987, after being arrested for sexual assault, Birkins

contacted Detective Noblitt for assistance (Def. Ex. 37).

At the 2001 evidentiary hearing, Flemm e Birkins
testified that he lied at Rudol ph Holton’s capital trial:

Q (By Ms. McDernott) Now were you aware of how
many years you were facing on the charges . . . what
kind of time were you facing?

A: Yes, ma’' am

Q Vhat was that?

A It was |ike twelve, fifteen years.

Q Okay. And when you saw M. Holton at the
jail did you see that as an opportunity to decrease

t he anount of tinme you were | ooking at?

A: If you nean that did | see a chance to you
know expl ore or use him yeah.

Q Was this --

A: Not the first two days the third day.

Q Because you knew him you knew that here was
your chance to |limt your time of the time you m ght
be | ooki ng at?

A. Right.

Q@ On your own case. And at that tinme did you
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want to get out of jail?
A: Yes.

Q When you testified agai nst Rudol ph Holton did
you tell the truth?

A: No.

Q And did you, did Rudol ph Holton ever discuss
his case with you?

A: No, he did not.

Q Did he ever make any statenments regarding —
A: No, he did not.

Q of the crime with which he was convicted of?
A: No, he did not. All the conversations now

all the questions the man never said anything to ne
about his case or anything.

(T. 122-3) (enphasis added). Birkins indicated that he had
also lied during his deposition and when he provided his
initial statement to the police (T. 147).

Bi rki ns described the nodus operandi of a jail house
snitch. He explained that he gathered information and details
about M. Holton's case fromthe news and from guards (T.

123). After gathering informtion about M. Holton' s case he
contacted the State. Two detectives were sent to see him (T.
124). At that tinme he was shown pictures of the crinme scene

and Ms. Graddy’s body (T. 124-5). The detectives made it

clear that Birkins would receive consideration on his charges
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for assistance in M. Holton' s case (T. 125). Birkins
testified against M. Holton because he believed it neant he
could get out of jail (T. 127). Birkins was famliar with the
system because he had previously assisted the State (T. 126,
146- 147, Def. Exs. 35 & 36).

In fact, a police report authored by Detective Durkin,
the | ead detective in the case, reflects that M. Holton was
not in the jail at the time that he was all egedly confessing
to Birkins (Def. Ex. 34). M. Holton was providing a
statenent to the detectives at the police station (Def. EX.
34).

Simlarly, Johnny Newsone al so recanted his trial
testinmony at the evidentiary hearing. Newsone testified that
he lied at M. Holton’s trial (T. 176-7). On the night of the
mur der, Newsone did not see M. Holton at the vacant house (T.
173). Newsone testified that he never saw M. Holton and Ms.
Graddy together (T. 177). Newsone lied at M. Holton’ s trial
because he was afraid of the police (T. 177, 193).

| ndeed, in the nonths preceding M. Holton’'s trial,
Newsone was arrested and charged with nultiple crines. In
July, 1986, he was charged with petit theft (Def. Ex. 38).
Newsone failed to appear at his court date and the court

i ssued a capias. On October 21, Newsone was charged with
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di sorderly intoxication and arrested. The next day, Newsone
was arrested on the outstanding capias for his petit theft
(Def. Ex. 38). As to the disorderly intoxication charge,
Newsone pled guilty and was sentenced to tine served. After
bei ng rel eased and failing to appear on his petit theft
charge, again, another capias was issued for Newsone (Def. EXx.
38). In Novenber, Newsone was charged with an aggravated
assault (T. 366-7), but he was not arrested on the outstanding
capias. |In fact, the capias existed when Newsone testified at
his deposition and at trial, yet he was not taken into custody
(Def. Ex. 38). A few days after M. Holton s trial, Newsone
was arrested and charged with crimnal m schief and on the
existing capias (Def. Ex. 38). Newsonme entered a nolo plea on
Decenmber 13, 1986, and was given time served (Def. Ex. 38).
Trial counsel was unaware of Newsome’s outstandi ng charge
and capias. During Newsone’'s deposition, trial counsel
i nqui red:

Q Do you have any kind of charges pending
agai nst you?

A Me?

Q Yes?

A: No. Well, hold it. Wait a ni nute. Let me
see — no, m' am | got another nurder case, | nean

l’"ma witness to it, but that’s the charge.
Q@ No. Not unless — things you have -
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MR. EPI SCOPG: She nmeans charges agai nst you.

Q - been charged with, things that they're
prosecuting you for?

A: No.

(Def. Ex. 39, p. 20-21). At trial, Newsone admtted that he
had an aggravated assault charge pendi ng agai nst him but he
testified that it was the only charge he had against him (T.
367). The State did not correct Newsone's false testinony
during his deposition or at trial.

Furt her, Elease Mdore knew Johnny Newsone, aka Georgia
Boy, in 1986, and spent the night of June 22, 1986, with him
(T. 268). Ms. Moore and Newsone spent the night in a vacant
house on Estelle Street (T. 268). They net at approximtely
9:00 p.m and they were in the house at 11:00 p.m (T. 268-9).
Ms. Moore and Newsone drank and had sex; Newsone al so snoked
drugs (T. 269). They left the house the next norning and saw
the fire trucks on Scott Street (T. 269). |In 1986, Ms. Moore

did not know t hat Newsone testified at M. Holton’s trial.

In regard to the only direct evidence |inking M. Holton
to Katrina Graddy — the three hairs found on the victims
mout h, M. Holton presented evidence that m tochondrial DNA
testing conclusively proved that he was not the source of the
hairs (T. 29). The State had previously stipulated to Dr.
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Terry Melton conducting the m DNA testing in M. Holton’s
case and at the hearing, the State stipulated to Dr. Melton's
gualifications as an expert (T. 8; see also Def. Ex. 1).

Dr. Melton explained that nt DNA testing had been
recently accepted by courts in the United States and that at
the time of the hearing only five | abs conducted nt DNA
testing. (T. 11-2, 26). She also described the significance
of m DNA testing:

: The part of the DNA I'mtal king about is
m tochondria DNA. It’s actually found outside the
nucleus in the cytoplasmor the kind of fluid that
is around the nucl eus

M tochondria are like little power houses of
energy for the cell. They involve every cellul ar
representation they use for energy for the cell and
it turns out they have their very own DNA nol ecul es.
And in spite of the fact that there are only two
types of DNA in the cell the nucleus, in the
m tochondria . . . we have ten to a hundred copies
of m tochondrial DNA and the cell itself can have
hundreds to thousands of copies of mtochondrial DNA

It tends to be very useful in cases where
nucl ear DNA isn’t avail abl e because there are only
two copies of nuclear DNA where a cell has a
t housand copi es of mitochondrial DNA .
(T. 15-16). Dr. Melton testified that she conducted nt DNA
testing on the three hairs found on Katrina G addy’ s nouth (T.
28). Dr. Melton testified that M. Holton’s nt DNA type is

“exclusively different fromthe type obtained fromthe[]
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hairs” (T. 29; Def. Ex. 3). She also concluded that all three
hairs were the sane and matched each other (T. 31; Def. EX.

3). VWhen she conpared themto the nt DNA profile of M.
Graddy she determ ned that the profiles were substantially

simlar and contained a unique trait (T. 33; Def. Ex. 3).1

Dr. Edward W1l ey, a nedical doctor who practices in the
area of pathol ogy, also testified at the evidentiary hearing
about the marks that were on M. Holton’s chest when he was
arrested on June 23, 1986 (T. 103). Dr. WIlley testified that
he reviewed the photos of M. Holton, like Dr. Lardizbal did
at the tinme of the trial, and he reviewed the transcripts from
the trial. Dr. WIley concluded that the marks on M.

Holton's chest were “likely to be weeks, even nonths old” (T.
109). Dr. WIley based his opinion on the appearance of the
mar ks and the literature on how t he appearance of wounds

change during the healing process (T. 109-110, see also Def.

Ex. 25). Dr. Wlley testified that the nedical exam ner’s

opinion at trial, that the marks were only twenty-four to

16At the conclusion of the April, 2001, evidentiary
hearing, the circuit court requested that further DNA testing
occur on the black bag and the contents of the bag (T. 385-6).
On May 3, 2001, the circuit court entered an order rel easing
the black bag and it’s contents to Dr. Terry Melton for
addi tional DNA testing. (PC-R 657-8).
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thirty-six hours old, was not supported by the photos which
illustrated that the healing process was quite advanced (T.
109-10). Dr. Wlley identified scarring on the marks, which

he testified would not be present in a fresh wound. (T. 110).

Al so, at issue during the evidentiary hearing was the
credibility of the testinony of Carrie Nelson, the nei ghbor
who |ived behind the abandoned house.!” During her deposition
Nel son testified that Wllie Dan Si mpns was on the porch with
her the night of Ms. Graddy’s nurder (Def. Ex. 23, p. 12-4).
Both the State and trial counsel were aware of M. Simons (T.
46, 323, Def. Ex. 12). Trial counsel attenpted to |ocate M.
Si mmons, but was unable to do so (T. 95, 323). At the
evidentiary hearing, M. Holton's postconviction investigator,
Deborah Wlliams testified that she |located M. Sinmons during
her investigation of M. Holton's case (T. 204). M. WIlIlians
| ocated M. Simmons by asking people near the Central Park
Homes where she could find “Sissy Dan” (T. 206). M . Sinmons
told Ms. WIllians that on the night of the G addy honi cide,
“he was with Carrie Nelson . . . They saw M. Hol ton wal ki ng

al ong the street passed Carrie Nelson’s house and M. Sinnmons

7Carrie Nelson’s death certificate reflects that she died
on June 15, 1992 (Def. Ex. 27).
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said that [M. Holton] was headed towards the hole.” (T. 207).
M. Holton passed by the house around 9:00 p.m (T. 208). M.
Simmons al so stated that he didn’'t | eave Nel son’s house until
4:30 a.m on the 2379 and he did not see M. Holton in the
area after 9:00 p.m on the 22" (T. 208). M. Simons al so
i ndi cated that on June 23, 1986, Nelson spoke to M. Sinmmons
and told himthat she had finally found a way to stop M.
Holton from stealing fromher (T. 209). She told the police
t hat she had seen M. Holton enter the abandoned house the
previous night (T. 209). M. Simons argued with Nel son and
told the police at the scene that Nel son was |ying about
seeing M. Holton enter the house (T. 208-9). M. Simmons
told Ms. WIllianms that he would have testified at M. Holton’s
trial if anyone asked (T. 209).18

Several nmonths after Ms. Graddy’s nurder, Nelson admtted
to El ease Moore that she had lied to the police about M.
Hol ton entering the abandoned house on June 22" (T. 270).

Nel son told her that she wanted to get even with M. Holton

8Li kewi se, Darrell Jackson, M. Holton's investigator in
1998, interviewed M. Simmons at his hone and obtained a
statenment simlar to the statenent M. Simons provi ded Ms.
Wlliams (T. 222-3). M. Simons also informed M. Jackson of
his failing health. Wen M. Jackson attenpted to |ocate M.
Simmons a few nonths later, in order to arrange a tinme to take
his deposition, M. Simons was deceased (T. 224, Def. EX.
28) .
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because she believed that he had stolen her groceries (T. 270-
1).

At the close of the evidence on April 20, 2001, the
circuit court indicated that it wanted the parties to conduct
additional DNA testing. After the additional testing was
concl uded, closing argunents were schedul ed for June 25, 2001.

On June 25, 2001, the State requested a brief
conti nuance, but the court admtted the results of the nt DNA
testing. The parties stipulated to Dr. Melton’s report rather
than introducing testinmony (Supp. PC-R 491-500). After
further nt DNA testing of hairs found in the black bag, Dr.
Terry Melton determined that the hairs found in the bag did
not match either M. Holton or Ms. Graddy’s nt DNA profil es;
M. Holton and Ms. G addy were excluded from being the source
of the unknown hairs. (Def. Ex. 41). Thus, an unknown source
of those hairs exists.

On June 27, 2001, the State filed a notion for
continuance and a notion for the return of property in order
to conduct DNA testing. (Supp. PC-R 133, 134, 135-6). The
next day, the State anmended its notions. (Supp. PC-R 138,
139-40). On June 29, 2001, the State argued the notion to
conti nue:

. we were able to | ocate David Pearson who
indicated to us that he would give a DNA sanple and
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so we took a saliva sanple fromhimfor the purposes

of analyzing his DNA and perhaps conparing it to any

items that was (sic) introduced as evidence at trial

and al so he was very cooperative and gave us a

statenment, a sworn statenent yesterday which |I’'m

having typed up which will be avail abl e next week

where he adamantly deni ed having any participation

in this murder for which M. Holton stands

convi ct ed.
(T. 394). The State argued that they wanted to test Pearson’s
saliva sanple and conpare his DNA to the DNA profiles that had
been devel oped in the case but did not match M. Holton or Ms.
Graddy (T. 396). Additionally, the State requested that DNA
testing occur on other itens of evidence, including the glass
bottle (T. 396).

M. Holton objected to any further continuance, arguing
that the State had rested at the April hearing (T. 396).
Counsel rem nded the court:

At a hearing on August 10'" of 1999, um the question

arose before Your Honor to resolve whether or not to

test this hair and what was the State’'s position at

that hearing? The State’s position at that hearing

was to oppose the testing. The State argued quite

vigorously against it and the State said, you know,

that’s going to open a pandora’s box .
(T. 398). Counsel also stated, “[T]he fact that the State is
trying to say M. Pearson has agreed to give blood or saliva
is sonehow significant — it’s not significant. M. Holton

agreed a long tinme ago.” (T. 399). Finally, counsel explained

the circunstances about what occurred at the hearing schedul ed
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for June 25'" and why M. Holton agreed to a brief continuance:

[ T] hi s past Monday when we were supposed
to have cl osing argunents, M. Chalu takes M.
McDernott aside in the hallway and says, you know,
it may be in your interest to agree for a little
continuance here because we're having a commttee
meeting on Thursday and, you know, if you don’t
agree to this ny position is going to have to be the
3.850 should be denied but I may be able to take a
different position after that commttee nmeeting. So
we agreed.

The next Tuesday, not Thursday when there’s
supposed to be a neeting, Shirley WIIlians’
secretary calls and says you need to be avail abl e at
8:30 a.m Thursday because we’'re going to call up a
notion for continuance. What about the committee
meeting? She explained that they had notions they
were going to be doing. They wanted nore DNA
testing.

So | think for the record the representations
made on the record Monday were not correct for
what ever reason

(T. 400). The court denied the State’'s notion for
conti nuance.

During the State’s closing argunent, ASA Chal u requested
that he be allowed to introduce Pearson’s sworn statement into
the record “because it may be very relevant to th[e] Court’s
determ nation . . .”. (T. 443). Over defense counsel’s
obj ection, the court granted the State’s notion (T. 444).

On July 2, 2001, M. Holton objected in witing to the
State’s request for further DNA testing and the procedures the
State sought to enploy in obtaining the testing (PC-R 662-

72). An anmended objection was filed on July 17, 2001 (PC-R
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703-12). On August 30, 2001, M. Holton filed a notion
seeking the taped statenent that Pearson provided to the

O fice of the State Attorney in June (PC-R 752-6). M.

Hol ton attached the Tanpa Police Departnment report that

i ndi cated that Pearson admitted that he was in fact the

i ndi vi dual who Ms. Graddy cl ai med raped her on June 13, 1986
(PC-R 752-6). In his statenent to the police, Pearson al so
adm tted that he provided drugs to Ms. Graddy and had anal sex
with her, though he maintained that it was consensual (PC-R
758) .

On Septenber 17, 2001, M. Holton filed a suppl ement al
nmotion for disclosure of David Pearson’s taped statenent (PC-
R. 759-763). Since the State vouched for Pearson’s
credibility at M. Holton’s evidentiary hearing, M. Holton
attached docunents that indicated that after Pearson
‘cooperated’ with the Tanpa Police Departnment he absconded
fromhis pending crimnal charges and was a fugitive from
justice (PC-R 763). Further, a few days later, M. Holton
filed the records regardi ng Pearson’s pendi ng charges for
aggravated battery, wherein the weapon used was a gl ass bottle
and fromthe crimes involving dishonesty, relating to events
that occurred in COctober, 2000, |less than a year before the

State vouched for Pearson’s credibility (PC-R 764-95).
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In October, 2001, the State disclosed Pearson’s
statenment, at which the State was represented during the
statement by ASA Shirley WIIliams, ASA Wayne Chal u, Detective
Sandy Noblitt, and State Attorney Investigator Beiniek (Supp.
PC-R. 161). M. Holton was not represented at Pearson’s
statement!® (Supp. PC-R 161). In his sworn statenment Pearson
confirmed much of the substance of the police reports
regardi ng the events that transpired between he and Katrina
Graddy on June 13, 1986. However, Pearson denied killing Ms.
G addy:

Q The reason we cane to talk to you is during

this nmotion hearing | pointed out to you that the

attorneys representing M. Holton have advised the

court that you confessed to killing Katrina G addy

to a gentleman by the nanme of Donald Smith. 1Is that

what | told you?

A Yes.
Q And | ask (sic) you on your porch to | ook ne
in the eye and asked you if you were responsible for

Katrina Graddy’s death; is that correct?

A: Yes.

Q And what was your answer?

¥Curiously, the State had requested that the circuit
court admt and consider Pearson’s statement in ruling on M.
Holton’s Rule 3.850 clainms, yet the statenment was transcri bed
on July 12, 2001, and was not filed with the court until M.
Holton filed it after he filed two notions for disclosure and
received a copy in October, 2001.
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Q Okay. During our conversation | asked you
about an incident that Katrina reported where she
al |l eged that you forced sexual relations on her; is
that correct?

A: Yes.

Q And you expl ained that to us.

A: Yes.

Q And how that occurred and where that
occurred?

A: At the Hancock Motel on Florida Avenue.

Q Did you get arrested for that that night.

A: No.

Q Did she — tell us what she told the police
once you were talking to the police in regards to

you bei ng arrested.

A: Yeah. She obviously had told themthat | had
raped her.

Q Okay.

Q Didyou — did you force sex on her?
A: No. No.

Q We tal ked about this yesterday. Wy did she
have sex with you?

A It was for crack cocai ne.

Q Okay. And where was that sexual act
perforned at?
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At the Hancock Modtel.
In a notel roonf?

Yes.

Was it vaginal? Oral?
It was in her butt.

|’ msorry?

Up in her butt.

So it’s anal sex?

Anal sex, yeah.

Okay. And she did that consensually?
She did that with ne.

After you conpl eted having sex with her
what did she want from you?

anal |
Sonme crack.
Did you have any?

Yes.

Okay. Did you give it to her?

> Q 2 Q 2 <O 2 Q 2 Q0 2 Q0 =2 Q 2 QO »

No, she stole it.

Q Was there sonme kind of disagreenment or
argument that at that tinme?

A: Yes.

Q The next question is: Did she go to a phone
and call the police? O howdid it conme about that
she notified a police officer?

A: No, actually the police was already at the
motel. | didn't knowit. She didn't know it
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neither. After | slapped her and the crack fell out
of her nouth she said, “I"mgoing to call the cops
on you.” | said, “Well, go ahead.” So she went to
t he door she said, “They’'re out here.” So | cane to
| ook, right?

Q Okay.

A: So she left stormng out. So rather than to
et the cops cone in the roomand find the crack,
just took the crack and I hid it and I net them
right? So | walked up to the cops, right, and they

asked me did | know her. | said, yeah. He said,
“Well, she’s — she’s trying to say that you raped
her,” you know. | said, “No, | didn’'t rape her.”

So he asked me what happened, and | told himit
was about crack. It was |like the whol e ordeal was
about crack. It was a trick — sex for drugs.

(Supp. PC-R 164-8). Pearson also admtted that he used
Donald Smth's nane in the past when he was arrested (Supp
PC-R. 177). However, Pearson denied that he ever told M.
Smth that he killed Ms. Graddy (Supp. PC-R 178).

Toward the end of the statenment Pearson adm tted that he
had approached Donald Smth' s wife, Berndoris, since |earning
of her testinony at the evidentiary hearing (Supp. PC-R 184).
But, Pearson said that he spoke to Ms. Smith in order to “warn
her that she can get in trouble for perjury”? (Supp. PC-R
184- 5) .

| ndeed, Pearson’s statenent contained inconsistencies

with the version of events he provided to the officers who

Ms. Smith characterized Pearson’s “warning” as a threat
(T. 404).
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i nvestigated the sexual battery charge on June 13, 1986. For
exanpl e, Pearson deni ed being arrested, however, he was
arrested on June 13, 1986, for the charge of obstruction by

di sguising identity (Def. Exs. 13 & 14). M. Holton's
attorneys were not present at Pearson’s statenent and thus had

no opportunity to confront himw th the inconsistencies.

On Novenber 2, 2001, the circuit court vacated M.

Hol ton’ s convictions and sentences and granted him a new
trial?t (PC-R 800-20; Supp. PC-R 503). The court granted
relief based on M. Holton’s Brady claim newy discovered
evidence claim and under a cunul ative error review (PC-R
800- 20) .

The follow ng week, the State filed a notion to rel ease
property so that the State could conduct DNA testing (PC-R
829-30). The State also filed a Mdtion to Stay Proceedi ngs
and Extend Speedy Trial (PC-R 824). The court held a hearing
on Novenber 13, 2001, after which the court granted the
State’s notion to extend the speedy trial tinme and the State’s

notion for further DNA testing (PC-R 825, T. 472, 474).

2lAppel l ant identifies the judge incorrectly (1B at 19).
The Honorable Daniel L. Perry presided over M. Holton's
postconviction proceedi ngs and granted M. Holton a new trial.
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The State filed a Notice of Appeal (PC-R 833). This

appeal follows.
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SUMVARY OF ARGUMENT

M. Holton is an innocent man who has spent over sixteen
years incarcerated on Florida’s death row for crimes he did
not comnmt. Meanwhile, Appellant, with no shame, has enbraced
t he individual who nost certainly nmurdered, sexually battered
and set on fire Katrina G addy, David Lorenzo Pearson, in an
effort to preserve an unconstitutional conviction.

M. Holton has proved that Appellant suppressed material,
excul patory evi dence throughout M. Holton’s trial relating to
al nost every lay witness who testified against M. Holton.
Addi tionally, the detectives who investigated Ms. Gaddy’s
hom ci de deci ded that they would not docunent any evidence
that could be favorable for M. Holton, including the fact
that he had an alibi for the night of the crime, information
t hat underm ned the State’s star wi tness and evidence that a
wi t ness who placed M. Holton at the scene of the crine |ied
to the police in order to retaliate against M. Holton.

VWi | e defense counsel was able to obtain sonme of the
information that the police did not want her to uncover, nuch
excul patory evidence went undi scovered and was never heard by
the jury that convicted and sentenced M. Holton to death.
The jury that convicted M. Holton never knew that Ms. G addy

all eged that “Pine” anally raped her ten days before her
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murder. M. Graddy told the police, her friends, her
stepfather, a man named Donald Smith and his girlfriend,
Berndoris. “Pine” who we now know i s David Pearson admts
that Katrina Graddy accused himof anally raping her after a
sex for drugs transaction went bad. Pearson was not arrested
for the sexual battery because Ms. Graddy signed a waiver of
prosecution, but he was arrested for attenpting to disguise
his identity when the police questioned him M. G addy was
informed that she could reinstate the sexual battery charges
at a later date, if she wished to do so.

The State suppressed evidence that would have |l ed the
defense to the true story about Ms. Graddy’s nurder. The
State al so suppressed ot her evidence about w tnesses and
m srepresented evidence to the jury in order to bolster it’'s
weak, circunstantial case against M. Holton. Confidence is
certainly undermned in the reliability of M. Holton’s
convi ctions.

Addi tionally, newly discovered DNA evi dence now proves
that the jury was m sled. Evidence that the State argued was
connected to M. Holton was not connected to him The new
evidence in conjunction with the undi scl osed evidence clearly
establishes that M. Holton woul d have been acquitted at his

trial had the jury known of this evidence.
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Serious constitutional violations occurred at M.
Holton's capital trial. Accordingly, this Court nust affirm
the circuit court’s order vacating M. Holton’s convictions

and granting hima newtrial.
ARGUMENT
| SSUE |

MR. HOLTON WAS DEPRIVED OF H'S RIGHT TO A RELI ABLE

ADVERSARI AL TESTI NG DUE TO THE STATE' S FAI LURE TO

DI SCLOSE CRI TI CAL EXCULPATORY EVI DENCE WHI CH WAS

NEVER PRESENTED TO THE JURY I N VI OLATI ON OF BRADY V.

MARYLAND, 373 U.S. 83 (1963).

A | NTRODUCTI ON

In his nmotion to vacate, M. Holton all eged that either
his trial counsel was ineffective in failing to discover or
the State erroneous failed to disclose excul patory evi dence,
and as a result, M. Holton was deprived an adequate
adversarial testing. As collateral counsel explained in his
closing argunent in circuit court, "the basis of the nmotion is
t hat constitutional error occurred depriving M. Holton of a
fair and reliable result of that trial" (T. 416).

B. CIRCU T COURT S RULI NG

In vacating M. Holton s conviction and granting a new
trial, the circuit court determ ned that trial counsel was not

ineffective in her efforts on behalf of M. Holton, but that

the State failed to disclose the excul patory evidence to trial
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counsel (PC-R. 808). Thereupon,

M .

failed to di sclose the evidence:

the circuit court turned to

Holton's alternative claimthat the State had erroneously

Thr oughout this claim Defendant clainms the

State viol ated Brady V.

Mar vyl and,

373 U.S. 83, 85

(1963) by failing to disclose facts.

Def endant
foll ow ng evi dence:

1. A police report
of "Katrina G ant"
as the victim

2. A police report
the crime scene.

3. A police report
Donal d Smith.

4. A PSI regarding M.
hi story.

5. A notion drafted by

6. The transcript of M.

heari ng.
7. A FDLE report.

8. Aletter from M.
a confidenti al

(PC-R. 808-09).
After

case law, the circuit court found:

regardi ng a sexua

First,

clainms the State failed to disclose the

assaul t

who had the sane address

regardi ng Donald Smth at

regarding an interview with

Birkins’ crimnal

M . Birkins.

Bi rki ns’ sentencing

Bi rki ns indicating he was
i nf or mant .

citing the controlling United States Supreme Court

The Court finds that the evidence woul d have

been favorable for

evi dence val ue.

I mpeachment val ue and excul patory
The Court finds that the evidence

was i nadvertently suppressed by the State and that
t he Defendant suffered prejudice fromthe
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suppressi on of the evidence. The Court specifically
finds that the State did not act in bad faith and
did not willfully suppress any evidence in this
case. It was only through inadvertence or negl ect

t hat the evidence was suppressed. Consequently, the
Court finds nerit to the Defendant’s Brady clai ns.
As such, the Defendant is entitled to relief with
regard to this claim

(PC-R. 809) (enphasis added).

C. STATE S APPELLATE CHALLENGE
1. St andard of review

In its brief, the State incorrectly articul ates the
standard of review for a Brady claim (IB at 37). This Court
has stat ed:

Atrial court’s finding after evaluating conflicting

evi dence that Brady material had been disclosed is a

factual finding. As a factual finding, the

review ng court should uphold the finding as |ong as

it is supported by conpetent, substantial evidence

in the record.

Way v. State, 760 So. 2d 903, 911 (Fla. 2000)(citations

omtted). However, “the ultimte question of whether evidence
was material resulting in a due process violation is a m xed
guestion of law and fact subject to independent appellate

review.” ld. at 913; Cardona v. State, = So.2d ___ (Fla.

July 11, 2002).

2. Favor abl e evi dence was not di scl osed
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In its attack upon the circuit court’s order, the State
overl ooks Judge Perry’s decision to credit the testinony of
trial counsel, Mna Modrgan. Ms. Morgan testified that: 1) she
was not provided the evidence and information at issue, and 2)
such evidence and informati on woul d have been used had it been
di scl osed because it was favorable to M. Hol ton.

As to the police reports, dated June 13, 1986, trial
counsel, M na Mrgan, and her investigator, Sonny Fernandez,
categorically stated that they did not receive the reports (T.
289, 89). Even the trial prosecutor, Joe Episcopo, recognized
that this reports were favorable to M. Holton when he
testified that had he had any reports about the rape he woul d
have disclosed them (T. 50).

Ms. Morgan expl ained that her notion to continue
reflected the inportance she attached to |learning “Pine’s”
true identity (T. 287). M. Morgan testified about her notion
for continuance:

A: [Reading the notion for continuance]. . . A
friend of the victimtold the defense investigator

that Pine raped the victimapproxi mately one week

before she was kil l ed.

The rape was reported but the victimused a

fal se nane because there was a warrant out for her

arrest according to her friend. The investigator

ascertained, the investigator ascertained Pine's

true nanme through his crimnal record and his

phot ogr aph.
| didn’t think we ever did that. | didn't
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recall ever having the right name for him
Q Maybe you received a false | ead at that point
in time. Do you recall ever being able to actually
determ ne who Pine was?
A: 1 don't think so. | know for awhile we
t hought he was, m ght have been Johnny Newsome but
nobody woul d ever say that Johnny Newsone went by
t hat nane.
(T. 286-287) (enphasis added). Clearly, trial counsel and her
i nvestigator searched for “Pine” and as trial counsel
expl ained at one tine they believed that “Pine” was Johnny
Newsone. Judge Perry credited Ms. Morgan's testinony when he
found that she had not rendered deficient perfornmance, and he
simlarly did so when he determ ned that the State had failed
to disclose the police reports that would have | ed Ms. Morgan
to "Pine."??
As to the “Donald Smth” two-page police report authored
by O ficer Lawl ess, M. Fernandez testified that he had never

seen the report until shortly before the evidentiary hearing;

he did not have the report at trial (T. 82). M. Morgan

22lf the State were correct that Ms. Mdrgan’'s testinmony
shoul d not be credited as to her efforts to unmask "Pine,"
then the claimwould sinply be converted back into
i neffectiveness of counsel. State v. Gunsby, 670 So.2d 920,
924 (Fla. 1996)(a want of diligence on trial counsel’s part
constitutes deficient performance); Smth v. WAinwight, 741
F.2d 1248, 1256 (11t" Cir. 1981)(if trial counsel’s failure to
possess excul patory evidence was due to counsel’s failure to
obtain as opposed to the State’'s failure to provide, counsel
was ineffective).
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initially testified that she believed she had the report at
the time of trial (T. 293). However, while upon the w tness
stand, she exam ned her file and concluded, “1 didn’t have it”
(T. 296). She found no file existed for Oficer Lawl ess in
her trial file.?® M. Mrgan testified that it was her routine
to depose any police officer who submtted a report (T. 296-
9). She excused O ficer Law ess from his deposition because
he had signed a different six-page police report with Oficer
Sout hwi ck and therefore she believed it was necessary to

depose only Officer Southw ck (T.296-9). 2

2The State al so argues that since Oficer Law ess was
identified on the State’s response to discovery, and thus
avai l abl e for deposition (IB at 46). However, this ignores
the fact that Officer Law ess’ statenent, i.e. his handwitten
police report was not disclosed, as required by Rule
3.220(a) (1) (ii), which in 1986 required disclosure of "[t]he
statenment of any person whose nane is furnished in conpliance

with the precedi ng paragraph.” Moreover, trial counsel
requested discovery of all police reports (R 799). In
addition to the State’ s discovery obligation, the State was
required to turn the report over under Brady. And of course,

the State fails to acknow edge the real problem the State did
not reveal Donald Smth’s nane as person known to have

i nformati on which may be rel evant under Rule 3.220(a)(1)(i)
(See R 812).

24The State asserts that trial counsel had the report, yet
the circuit court found that trial counsel was not ineffective
(IB at 46-7). However, if trial counsel had the “Donald
Smth” report and failed to |ocate, interview and present the
evi dence she woul d have | earned from Donald Smth she was
ineffective. The circuit court did not find trial counsel
ineffective with regard to the “Donald Sm th” report because
the court found that the State suppressed the report. State
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To overcone Judge Perry’s factual finding prem sed upon
the testinony of Ms. Morgan and her investigator, the State
suggests in a footnote that defense counsel m ght have had the
report because the State’s additional response to di scovery,
filed in October 1986, lists an “auxiliary report” (1B at 46,
fn. 20). However, several police reports were executed on
fornms that were | abeled “auxiliary reports” (See Def. Exs. 29
& 34). No further information is listed on the notice of
di scovery, therefore the assunption that the report nmay have
been di scl osed does not provide any credi ble evidence that
trial counsel and her investigator were incorrect when they

testified that they did not receive the report.? Certainly,

V. Gunsby; Smith v. Wainwight. Since the prejudice analysis
of a Brady claimand an ineffective assistance of counsel
claimis the same, relief is still required if confidence is
underm ned in the outcone. See Robinson v. State, 770 So. 2d
1167, 1172 (Fla. 2000), citing Strickland v. WAshi ngton, 466
U S. 668, 694 (1984).

’Ms. Morgan was the last witness called at the
evidentiary hearing by M. Holton. After she testified, the
State presented no evidence to refute her testinony that she
had not received Def. Ex. 18. M. Holton s collateral counsel
di d question the subsequent w tnesses called by the State
regarding Def. Ex. 18. Det. Noblitt testified and indicated
that he had been unfamliar with the information contained in
the exhibit regarding Donald Smith (T. 373). Simlarly, Det.
Durkin had no recollection of the exhibit, even though the
State had shown himthe report in the days before his
testimony (T. 378). Det. Durkin did indicate in re-direct
exam nation by the State that if he had been aware that the
defense did not possess the report, he would have provided it
to the defense "[i]f | had known of its existence of course”
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the State did not pursue this contention during the
evidentiary hearing before Judge Perry.

The State also fails to acknow edge that, according to
O ficer Lawm ess’ undi scl osed report, Detective Kevin Durkin,
the | ead detective in the investigation, interviewed Donald
Smith, yet no report exists and/or no report has ever been
di scl osed to indicate that an interview occurred or the
substance of that interview (See Def. Ex. 18). The circuit
court accepted trial counsel’s testinony and made a findi ng of
fact that the report was suppressed (PC-R 808).

As to the nunerous Flenm e Birkins docunents, the State
does not contest Judge Perry’s finding that these docunents
were favorable to M. Holton and inadvertently undi scl osed by
the State. Instead the State assumes non-di scl osure and
argues that Judge Perry’s prejudice finding was erroneous (IB
at 49, 56, 58).

3. The mystery elenent — diligence
Curiously, the State cites the three prong test set forth

by the United States Supreme Court in Strickler v. Greene, 527

U.S. 263 (1999), (IB at 37-8), yet argues to this Court that
the circuit court’s order was in error because defense counsel

coul d have di scovered several of the suppressed docunents wth

(T. 379).
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due diligence. The State asserts that under Brady, the Court
in Strickler required due diligence by the defense:

The Strickler court further explained that the Brady

el ement of “due diligence” was not reached, *‘because

it [was] not raised in this case, the inpact of a

showing by the State that the defendant was aware of

t he exi stence of the docunents in question and knew,

or could reasonably discover, how to obtain them’
(IB at 43)(citations omtted). However, the passage that the
State refers to in the Strickler opinion clearly related to
postconviction counsel’s attenpt to show cause and prejudice
as to why his Brady claimwas not raised in his state habeas
proceedi ngs when the State argued he had procedurally
defaulted his claimin federal habeas proceedings. As it
relates to a procedural default, the United States Suprene
Court did not reach the diligence of collateral counsel in
Strickler, 527 U. S. at, 287-288. However, the Suprene Court
made it very clear in Strickler that diligence was not and is
not a factor to be considered under the proper Brady anal ysis.
Id. at 280. The Court specifically delineated the "three
conponents of a true Brady violation.”" They are: 1)"The
evi dence at issue nust be favorable to the accused;" 2) "that
evi dence nmust have been suppressed by the State, either
willfully or inadvertently;" and 3) "prejudice nust have
ensued. "

In fact, Strickler, stands for the exact opposite of what
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the State has asserted. Trial counsel’s diligence is sinply
not an elenment of "a true Brady violation”. The Court
repeated in Strickler that “the duty to disclose [] evidence
is applicable even though there has been no request by the
accused, and [] the duty enconpasses i npeachnment evidence as
wel | as excul patory evidence.” 1d. at 280. The Court nade
clear that the burden rests with prosecutors who have “a duty
to learn of any favorable evidence known to the others acting
on the governnent’s behalf . . . including the police. 1d. at
281.

This Court has recognized that in light of Strickler the
Brady anal ysis does not include a diligence prong. Occhicone
v. State, 768 So. 2d 1037, 1042 (Fla. 2000)(noting that "‘due
diligence requirement is absent from Supreme Court’s nost

recent fornulation of the Brady test").?¢ See Cardona V.

St at e, So.2d __ (Fla. July 11, 2002); Rogers v. State,

782 So.2d 373 (Fla. 2001). The State’'s argunent that this

Court apply a due diligence requirenent to the Brady analysis

26Of course, if trial counsel had the excul patory
information, then either the excul patory informtion was not
suppressed, or the accused was not prejudiced by the State’s
suppressi on, but by defense counsel’s failure to use the
excul patory information. However, that is not the situation
here, where the circuit court credited trial counsel’s
testinmony that she was not provided the excul patory evi dence,
but woul d have used it had she possessed it.
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was rejected by the United State Suprenme Court in Strickler.
Moreover, even if trial counsel’s exercise of diligence

was an elenent of a "true Brady claim" the absence of

diligence would constitute deficient performance, as this

Court explained in State v. Gunsby, 670 So.2d at 924 ("To the

extent, however, that Gunsby’s counsel failed to discover this
evidence, we find that his performance was deficient under the
first prong of the test for ineffective assistance").
However, the circuit court found that Ms. Mdrgan’'s performance
was not deficient because the State "inadvertently suppressed”
t he excul patory evidence. |If the State were to convince this
Court that there is no conpetent evidence supporting the
circuit court’s determ nation, then this Court would have to
reject the circuit court’s finding that counsel’ s perfornmance
was not deficient.?

For exanple, the State argues that trial counsel had
“Pine’s” name and knew sufficient facts about the rape so she
could “have easily obtained the police report with due

diligence.”?® (1B at 44-45). The circuit court’s factua

27As the circuit court noted M. Holton’s claimwas
prem sed alternatively upon either trial counsel’s deficient
performance or the State’s suppression of favorabl e evidence
(PC-R 808).

8The State’s argunment seens to be inconsistent with the
assertion that the defense did not establish that Katrina
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determ nations were contrary to the State’s contention. The

State’'s contention regarding diligence should be rejected.

Grant was Katrina Graddy (1B at 39-40). Further, the defense
had no idea the date of the alleged rape, where the crine
occurred, what name Ms. Graddy used, or the identity of

“Pine”. Yet, the State had possession of all of the
informati on and did not disclose it.
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4. Materiality

As to the finally conponent of "a true Brady violation,"”

the State ignores the dictates of Kyles v. Wiitley, 514 U S

419 (1995). Kyles teaches: “The fourth and final aspect of
Bagley materiality to be stressed here is its definition in
terns of suppressed evidence considered collectively, not item
by item 1d. at 436 (enphasis added). The State addresses
each of the eight docunents the circuit court refers to in
it’s order separately and never considers the totally
different picture that woul d have been presented to M.
Holton’s jury had the evidence not been suppressed.
a. June 13'" reports

Even taking the suppressed itenms individually, the State
m srepresents the rel evance and significance of the docunents.
First, the State suggests that the June 13, 1986, police
report which indicates a “Katrina Grant of 1035 Joed Court”
conpl ai ned that a man naned David Pearson anally raped her at
a notel in Tanpa, was not material because: 1) M. Holton did
not establish that Katrina Grant was in fact Katrina G addy;
2) the conpl ai nant signed a waiver of prosecution; and 3) the
report was inadm ssible as reverse Wlliams rule evidence (IB
at 39-40).

The State’'s assertion that M. Holton failed to establish
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that the conplainant on June 13, 1986, was not Katrina G addy
is either prem sed upon a failure to read the record or an
of fensive effort to obfuscate. Besides the obvious
simlarities between the June 13'" sexual battery report and
Ms. Graddy’s death certificate; i.e., the sane first nane,
simlar |ast nanes, the same address, and simlar birth dates,
only off by one year, (Def. Exs. 13 & 22), David Pearson
admtted that Katrina G addy, the sanme Katrina G addy who was
the nmurdered on June 23, 1986, conplained to the police that
Pear son raped her at the Hancock Mdtel, in Tanpa, on June 13,
1986 (Supp. PC-R 164-8). And the State in its closing
argunment did not contest the issue.

At the tine of M. Holton’s trial, the defense knew that
Ms. Graddy told several famly menbers and friends that a man
named “Pine” raped her shortly before her nmurder (T. 85-6,
285, Def. Exs. 19, 20, 21, 31 & 32). The defense al so knew
that Ms. Graddy likely used a fal se name when she made her
conplaint. (Def. Ex. 20, p.6). Thus, not only did Pearson
verify that Katrina G addy was the conpl ai nant on June 13th,
the information trial counsel obtained is entirely consistent
with the police report. Indeed, it was “established that the
victimof the alleged assault, Katrina Gant, was in fact the

murder victim Katrina Graddy.” (1B at 39).
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The State next argued that, “the victim signed a waiver
of prosecution. The victimwas a known prostitute and David
“Pine” Pearson told | aw enforcenent officers that he had
engaged in consensual sex with Katrina Gant.”?® (IB at 40).
Thi s argunent assunes that Ms. Graddy was not anally raped by
Pearson on June 13, 1986, and if she was not raped then the
report is not relevant. However, M. G addy’s waiver of
prosecution does not dimnish the significance of the
conplaint. The waiver clearly indicates that the conpl ai nant
can “request an arrest warrant at a |later dater.” (Def. EX.
13). Katrina Graddy could have requested that Pearson be
arrested on the day after the rape or the next day or on any
ot her day, including the day she was nurdered.

Addi tionally, unlike Appellant, trial counsel, M. Holton
and his current postconviction counsel neither believe that a
“known prostitute” cannot be raped nor believe that Pearson
when faced with the possibility of replacing M. Holton on
death row told the truth when he was questioned by the police.

Vet her Ms. Graddy was anally raped on June 13, 1986, or

2YAssunmi ng for the sake of argunent that Katrina falsely
accused David Pearson of rape, such an accusation to the
police could certainly produce a hom cidal rage, particularly
since David Pearson in the course of his interview had to
admt to the police that he was a drug dealer. |In fact, the
State argued at M. Holton’s trial that the possible notive
for the nmurder was a drug deal gone bad.
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whet her she lied to the police makes no difference in the
Brady analysis. M. Graddy reported Pearson to the police for
a serious, violent offense. Pearson admtted he supplied Ms.
Graddy with crack and had sex with Ms. Graddy. Therefore, Ms.
Graddy’ s conpl ai nt caused Pearson to be a suspect in at | east
four different crimes — sexual battery, delivery of a
control |l ed substance, possession of a controlled substance and
solicitation. Pearson admtted in his sworn statement that he
sl apped Ms. Graddy, thus, even if he did not anally rape her,
a violent argunent occurred which could have subjected himto
crimnal prosecution. It further reflects on his enotional
feelings regarding Katrina that he resorted to physi cal
vi ol ence agai nst her.

Significantly, after June 13'" M. Gaddy continued to
di scuss the rape with her famly and friends. She was angry,
and she went to see Donald Lamar Smith, who testified that
Pearson and Ms. Graddy exchanged angry threats when they saw
each other the day after the rape (T. 243). Berndoris Smth
descri bed how Ms. Graddy wanted to retaliate agai nst Pearson —
even asking Donald Smth to beat-up Pearson (T. 151-2).

The State ignores the fact that Pearson was arrested on
June 13, 1986 (Def. Ex 14). The charge was obstruction by

di sqguising identity (Def. Ex. 14). Pearson repeatedly lied to
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the police about his identity (Def. Ex. 14). The only reason
Pearson was being interviewed by the police was because M.
Graddy had conpl ai ned about the sexual battery (Def. Ex. 13).
This woul d denonstrate that Pearson was not too happy about
the arrest and had things to hide. 30

At M. Holton s trial, Ms. Mrgan argued:

M. Episcopo told you in the beginning he could not

show a notive, that notive was not a factor. Well,

it is not a necessary elenent of any of these

of fenses but | ook at what was done to this girl and

ask yourself: Is this the sort of thing that you

woul d expect from someone who barely knows her?
(R 702) (enphasis added). Certainly the information contained

in the June 13" police reports would have provided a

conpelling reason for the defense to argue that Pearson

30The State argues that the evidence of a prior sexual
assault woul d not be admi ssible as reverse Wllianms rule
evidence (1B at 40). The State’'s argunent m sses the point.
The significance of the all eged sexual battery is not that it
proves that Pearson commtted the crinme because the two crinmes
were simlar. Rather, the allegations of the rape provide a
powerful notive for Pearson to murder Katrina G addy,
i ndependent of the simlarity or dissimlarity of the crines.
Because of Ms. Graddy’s allegations, Pearson was arrested.
The police investigated and | earned that he commtted a nunber
of crinmes at the Hancock Motel, including that he was a drug
dealer. The fact that Pearson had a notive to nurder the
victimwas rel evant and admi ssible at M. Holton’s capital
trial. The cases cited by the State all concerned the use of
simlar-fact evidence to prove "identity" of the perpetrator.
Those cases do not control in these circunstances.
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committed the nurder.3 At trial, the State argued that M.
Holton’s notive arose froma sex for drugs transaction had
gone bad:

He doesn’t |like this woman. He hates this
woman. \Why does he hate this wonan? Because you
can see what he did with this bottle. That’s the
charge he has been charged with. That’'s right.
There is no evidence of senmen. But that was because
our bigshot over here couldn’t do it, and he killed
her because he couldn’t, because she wouldn’t help
him because she wouldn’t satisfy him Maybe she
hurt himw th that free hand. Maybe she grabbed him
sonewhere and squeezed him Maybe he lost his
t enmrper.

(R 719). The State's argunent is remarkably nore consi stent
with Pearson being the nmurderer, than Rudol ph Holton, given
t he undi scl osed evi dence.

Further, the information about Pearson was al so rel evant
and adm ssible as reflecting upon the adequacy of the police

investigation. In Kyles v. Whitley, the United States Suprene

Court recogni zed that evidence that inpeached the police

i nvestigation could establish a Brady violation:

31The State expends consi derabl e energy debating whet her
the facts contained in the June 13'" sexual battery allegation
were simlar to the facts surrounding the June 23"¢ sexua
battery and nurder. While it makes no difference in regard to
adm ssibility on notive grounds, defense counsel testified at
the evidentiary hearing that it was significant that both
crimes involved anal penetration and choking Ms. Graddy (T.
291-2). Certainly, defense counsel would have argued that the
mur der refl ected Pearson’s anger toward the victim and desire
to humliate and retaliate against her for reporting the
al l eged rape to the police.
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Damage to the prosecution’s case would not have
been confined to evidence of the eyew tnesses, for
Beani e’ s various statements would have raised
opportunities to attack not only the probative val ue
of crucial physical evidence and the circunmstances
in which it was found, but the thoroughness and even
the good faith of the investigation, as well.

[the evidence’ s] disclosure would have reveal ed a
remar kably uncritical attitude on the part of the
police.

Even if Kyles's |awer had followed the nore
conservative course of |eaving Beanie off the stand,
t hough, the defense could have exam ned the police
to good effect on their know edge of Beanie’s
statenments and so have attacked the reliability of
the investigation in failing even to consider
Beanie’s possible guilt and in tolerating (if not
count enanci ng) serious possibilities that
incrimnating evidence had been pl anted.

514 U. S. 419, 445-6. (citations omtted).

Here, the June 13, 1986, police reports presented

2

val uabl e evi dence to undern ne the police investigation of

2

Graddy’s nurder. Even when the prosecution was aware that
Graddy conpl ai ned that she had been raped by “Pine” to her
famly and friends, (Def. Exs. 20 & 21), it appears the police
did not consider that the alleged rape may be connected to the

mur der . 32

%2 ndeed, Panela Wbods testified in her deposition that on
the night of Ms. Graddy murder she asked sonmeone on the street
if they had seen Ms. Graddy and she was told that Ms. G addy
was seen with “Pine” wal king through the park (Def. Ex. 33, p.
29). Still, the police nade no attenpt to ascertain “Pine’ s”
true identity in order to interview him
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Ms. Morgan testified at the evidentiary hearing that had
she known “Pine” was Pearson she woul d have researched his
crimnal history and obtained his photo (T. 306). At the
evidentiary hearing, trial counsel testified that she could
have |inked Pearson to the black bag and to Schenck (T. 308).
In fact, after review ng Pearson’s photo, Schenck testified
t hat Pearson nore resenbl ed the hitchhiker than did M. Hol ton
(T. 163).3

The June 13'" police reports also provided the nanme
“Donald Lamar Smth”. As Ms. Morgan testified, she would have
spoken to M. Smith in order to obtain Pearson’s |location (T.
291-2). This would have | ed counsel to discovering that
according to M. Snmith, Pearson had confessed the nurder to
hi m

b. Donald Lamar Smth police reports
As to the “Donald Smith” police reports, the State argues

wi t hout any factual basis at all that Donald Sm th woul d not

If Ms. Wbods’ testinony was reliable, “Pine” may have
been one of the | ast people to see Ms. Graddy alive.
Therefore, whether he was a suspect or a potential witness, it
is very curious that the police never attenpted to speak with
hi m

3Further, Ms. Whods’ deposition testinony regarding
“Pi ne” beconmes even nore significant in light of the June 13t"
police reports. M. Wods' also |inked Pearson, who she knew
as “Pine” to the black bag, Schenck and to Ms. Graddy on the
night of the crime (See Def. Ex. 33).
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have testified at M. Holton's trial because he was Pearson’s
friend® (1B at 47). However, Donald Smith testified that he
woul d have testified truthfully to his know edge of Pearson’s

i nvol venent in the Graddy hom cide at M. Holton' s trial (T.
248).% The circuit court accepted Donald Smith's testinony as
credi bl e.

In arguing the circuit court’s finding is not supported
by conpetent and substantial evidence, the State m srepresents
M. Smith's testinony. M. Smth testified that when he was
interviewed by the police at the crime scene he did not reveal
Pear son’ s nane because several people were standing around and
he did not want to be a snitch (T. 245). However, he
testified that had anyone interviewed himin private he woul d
have reveal ed Pearson’s nane as the individual who provided

himw th informati on about the crime (T. 245).36

At M. Holton's trial, the State argued that Flenm e
Bi rki ns and Rudol ph Hol ton had known each other for many years
and were friends. The State told the jury that the crinme was
so horrible, Birkins was conpelled to come forward despite his
friendship wiwth M. Holton (R 297).

%In fact, Donald Smith was upset with Pearson for using
hi s nane when Pearson was questioned about the all eged sexual
battery on June 13, 1986 (T. 243). Donald Smth was al so not
only friends with Pearson, but also with the Gaddy famly (T.
240) .

36Cf course on the day of crinme when he was questioned by
t he police, David Pearson had not yet confessed to killing
Katrina to M. Smith. That occurred |ater that sumrer.
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Prej udi ce was caused by the suppression of the two June
13" reports and the Donald Smith report. This particularly
true when these reports are considered cunul atively. Had the
reports been disclosed, the jury would have seen M. Holton’'s
case in a whole new light. This is particularly so given the
fact that the reports would have led to Donald Smth who woul d
have testified that David Pearson confessed the murder to him

C. The Fl emm e Birkins docunents

The State also disputes the circuit court’s findings in
regard to the nunmerous docunents inpeaching Flemm e Birkins’
testinmony. Inits brief, the State argues that the jury heard
that Birkins could be given a | engthy sentence and tri al
counsel effectively cross exam ned Birkins, so any prejudice
to M. Holton was mnimal (IB at 50 & 51).

However, Birkins had testified inconsistently; initially,
he told the jury that he accepted a plea to three years and
his sentencing guidelines called for a sentence of three-and-
a-half to four-and-a-half years in prison (R 308). Birkins
also testified that he did not accept the plea and that he
pl ed “open” to the charges because “he would not have pled to
all that.” (R 293). Likewise, in his argunent at Birkins’
sentenci ng hearing, ASA Episcopo made contradictory statenents

about whether Birkins accepted a plea to three years or not.
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(Def. Ex. 10, p. 4-11).

Thr oughout his closing argunment the prosecutor told the
jury that Birkins’ motivation in com ng forward was not based
on any benefit he was receiving for his testinony:

Maybe he coul d have cone in and not been such a

honest wi tness now, but he's still telling the truth
because, | adies and gentlenmen, this is a horrible
crime that even a fellow black inmate will not

tol erate.

(R 716).3% In reference to Birkins' credibility, the
prosecut or argued:

He has got eight convictions but under the
sentenci ng gui delines, he scores out to three-and-a-
half to four-and-a half years, and those are scored
in, and he’'s got two nore waiting.

So for his ten crinmes, he gets three-and-a-half
to four-and-a-half. That is how horrible a crimna
he is.

(R 707).

Bi rkins’ sentencing hearing, presentence investigation
report and guidelines score sheet indicate that, in reality,
Birkins was a "horrible crimnal", who was facing nine to
twel ve years on a grand theft charge. ASA Episcopo conceded
in 2001 that in reviewing Birkins' record he saw the error in

the cal cul ati on of Birkins sentencing guidelines:

The true score sheet is nine to twelve and | guess
if you |l ook at the prior record and the PSI you

3ln fact, M. Birkins testified in 2001 that he was not
telling the truth and that M. Holton never confessed to him
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woul d see it’s nine to twel ve.
(Def. Ex. 10).

Li ke the prosecutor, trial counsel testified that had she
recei ved any docunent detailing Birkins' crimnal history she
woul d have realized that he was facing a nmuch | engthier prison
sentence than she had been told3® (T. 312). The jury would
have heard that Birkins’ was not com ng forward because he
felt a noral obligation to help the police, but rather that he
was greatly reducing his potential sentence. Birkins’ was the
State’s star witness. ASA Episcopo told M. Holton’s jury and
Bi rkins’ sentencing judge that a conviction could not have
been obtained without Birkins (R 705-7; Def. Ex. 10). See

McKinzy v. Wainwight, 719 F.2d 1525, 1528 (11" Cir

1982) (recogni zing “a particular need for full cross-

exam nation of the State’s star witness”). Birkins wanted to
be released fromprison. He fabricated a story about M.
Hol t on confessing, expecting that he would benefit greatly,
and he did. Rather than be sentenced between nine and twelve
years, M. Holton's prosecutor ensured that Birkins received a

short period of incarceration at the jail (he was released in

38Appel | ant argues that trial counsel’s testinony was
“speculation”. (1B at 50). However, even the prosecutor
acknow edges that the error was apparent when | ooking at
Birkins’ crimnal history. (Def. Ex. 10).
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January, 1987, alnost one nonth after M. Holton was sentenced
to death), followed by a year of comunity control and
probation. Yet, the jury did not know this. This nust
underm ne confidence in the reliability of the jury’'s
assessnent, particularly M. Birkins has now testified that he
testimony was false; M. Holton never confessed to him
d. Cunrul ati ve consideration

In reviewing the materiality of M. Holton’ s claim this
Court nust review the net effect of the suppressed evidence
and determ ne “whether the favorable evidence could reasonably
be taken to put the whole case in such a different light as to

underm ne confidence in the verdict.” Maharaj v. State, 778

So. 2d 944, 953 (Fla. 2000). Further, “[i]n applying these
el ements, the evidence nust be considered in the context of

the entire record.” Occhicone v. State, 768 So. 2d at 1041.

Wt hout a doubt, had any of the reports been discl osed,
trial counsel would have |ocated and interviewed Donald Smth.
The information Donald Smth possessed was incredibly
i nportant evidence. Not only did the reports provided a
conpelling notive for Pearson to nurder Katrina G addy, but
Donald Smith and his wife testified that Ms. G addy was upset
and wanted to retaliate against Pearson (T. 243). She went so

far as to seek out Donald Smith to tell himthat Pearson used

95



his nane in speaking to the police (T. 240, 151-2). M. Smth
saw that Ms. Graddy had bruising on her neck and she told M.
Smth that “Pine” choked her and forced her to have sex (T.
241). Ms. Graddy expl ained that Pine gave her sone [crack]
rocks, but she would not have sex with him so Pine raped her
(T. 242).

The day after the alleged rape, M. Snmith w tnessed an
argunment between Graddy and Pearson (T. 242). Donald Smith
testified in 2001:

Q Okay, you told himthat why did he use your
name when he raped that girl . . .?

A: Yes, but before I got finished she went
holl ering at him

Q What did she say to M. Pearson?
A: She’s going to get his ass if that's, that’'s
what she’s going to do, you know, you snoked ny

S*¥*t

Q Okay, and did Pine also tell her that |I’'m
going to kill your ass?

A Yes.
Q For calling the police on ne?
A Yes.
(T. 243).
Donald Smth al so possessed crucial information about the
day the police found Ms. Graddy’s body. On his way to the
abandoned house on Scott Street, to see what was happening,
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M. Smith net Pearson “wal king fast towards” him (T. 244).
Pearson told himthat Katrina was found in the house strangled
(T. 244). M. Smith proceeded to walk to the crinme scene and
when he got near the abandoned house he said: “they found
Katrina strangled” (T. 244). As Ms. Morgan testified at the
evidentiary hearing, Pearson’s intimte know edge of the crine
woul d have been significant in arguing that Pearson nust have
been involved with Ms. Graddy’s nurder. 3°

A few weeks after Ms. Graddy’s nurder, Pearson was at M.
Smth's house getting a hair cut (T. 246). M. Smth and
Pear son expl ai ned that he had nmurdered Ms. Graddy (T. 246).
M. Smith informed his future wife, Berndoris, and his friend
George Smith about Pearson’s confession® (T. 246). George
Smith corroborated Donald Smith's testinony. After M.

Graddy’s nmurder, Donald Smith told the witness that, “Pine had

%At the evidentiary hearing, Detective Sandy Noblitt
attempted to explain that M. Smth could have overheard
details about the crime while he stood around the scene (T.
368). Yet at trial, the State presented testinony through
Tanpa Police detectives that information was not rel eased to
public about the crinme. Thus, the State argued that Birkins’
know edge of the crinme could only have come from M. Holton
(T. 447).

The State now asserts that Pearson’s statement was not a
confession. However, during his cross exam nation of M.
Smith, ASA Chalu characterized Pearson’s coment as a
confession, and M. Smth agreed (T. 254). The proper tine to
have di sputed whet her Pearson confessed to M. Smth was in
the circuit court.
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told [Donald] that he had did it” (T. 196). George Smth
confront ed Pearson about the confession; Pearson did not deny
it, but wal ked away (T. 197).

In addition to Donald Smth, Berndoris Smth and George
Smith's testinony, as stated previously, the police reports
woul d have provided the link between Pearson and the bl ack
bag. Trial counsel also could have illustrated the weakness
in the investigation of M. Holton based on all of the
evi dence pointing to Pearson.

Contrary to the State’s position, the suppression of the
June 13'" reports and the Donald Smith reports resulted in
extrenme prejudice to M. Holton. Had the jury heard the truth
about Pearson and his relationship to Ms. Graddy there is no
doubt that the jury would have acquitted M. Holton. But,
this non-di sclosures nust still be evaluated cunul atively with
t he non-di scl osures regarding Fl enm e Birkins.

There is no doubt that Birkins, contrary to his trial
testi mony, sought consideration for his testinony. Also, due
to non-disclosure, the jury also never heard that Birkins’ had
a lengthy relationship with the Tanpa Police Departnent.
VWhenever Birkins faced a crimnal charge or was incarcerated
he requested assistance fromthe State in exchange for

i nformati on about other crinmes (Def. Ex. 35 & 36). Birkins’
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relationship to the police and the State was i nportant,
because the State told the jury that Birkins did not ask for
anything in exchange for his testinmony. Wile this nmay be
true, had the jury known that Birkins was no stranger to the
“snitch game” trial counsel could have shown that Birkins and
the police knew what to expect from each ot her

ASA Epi scopo adnitted at the evidentiary hearing that it
was “standard operating procedure” for himnot to agree to a
deal with a snitch pretrial so that the deal did not taint the
w tness’ testinmony (T. 62-3). However, because Birkins knew
the system and the police knew Birkins’ it was unnecessary to
enter into an agreenent before the trial. Birkins' knew that
he woul d receive consideration (T. 125).

However in 2001, Birkins testified that he lied at M.
Holton’s trial (T. 122-3). He testified that Rudol ph Hol ton
never told himanything about the Graddy hom cide or any other
crime (T. 122-3). The circuit court did not disregard
Birkins’ testinmony in 2001 as incredible. The circuit court
had to have relied upon it to conclude that the State
suppressed excul patory information regardi ng Fl emm e Birkins.

In fact, the evidence that was in possession of the
police clearly denponstrates that Birkins |ied about M. Holton

confessing to him At trial, Birkins testified that he and
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M. Holton had two conversations on June 26, 1986. The first
conversation was of no consequence, however, shortly
thereafter, M. Holton saw Birkins and confessed to killing
Ms. Graddy (T. 289, 295). What the jury did not hear was that
Birkins and M. Holton could not have had the second
conversation wherein M. Holton allegedly confessed. On June
26, 1986, Detectives Durkin and Noblitt “checked the defendant
out of Central booking and transported himto the Police
Dept.” At approximately, 5:00 p.m, M. Holton was being
checked out of the jail and transported. This was at the sane
time Birkins clainmed that M. Holton was confessing to him
(Def. Ex. 34).

In State v. Huggins, 788 So.2d 238, 244 (Fla. 2001), this

Court analyzed a Brady claimand stated:

The State presented a purely circunstantial case

agai nst Huggins. As Angel was its key prosecutorial

wi t ness who established crucial details in the

State’s theory of the case, her credibility was

critical.
Li kewi se, Birkins was crucial to the State in obtaining a
conviction against M. Holton. The prosecutor recogni zed that
Birkins’ was critical in obtaining a conviction. There is no
doubt that the docunents reflecting the true benefit Birkins
received and the proof that Birkins lied at M. Holton's

trial, “shake[] the confidence in the verdict.” State v.

100



Huggi ns, 788 So. 2d at 243-4.
The United States Supreme Court has cautioned that in
showing materiality, petitioners:

need not denonstrate that after discounting the

i ncul patory evidence in |ight of the undisclosed
evi dence, there would not have been enough left to
convict. The possibility of an acquittal on a
crimnal charge does not inply an insufficient
evidentiary basis to convict. One does not show a
Brady violation by denpnstrating that some

i ncul patory evidence shoul d have been excl uded, but
by show ng that the favorable evidence could
reasonably be taken to put the whole case in such a
different light as to underm ne confidence in the
verdi ct.

Kyles v. Whitley 514 U. S. 419, 435-6 (1995). M. Holton has

proved that the State commtted several Brady violations at
his capital trial. The undisclosed evidence places his case
in a whole new light. M. Holton requests that this Court
affirmthe circuit court’s order vacating M. Holton’s

convi cti ons.

| SSUE 1 |

MR. HOLTON I'S ENTI TLED TO RELI EF BASED ON HI S NEWY
DI SCOVERED EVI DENCE CLAI M

The State argues that the circuit court erred in finding
that the newy discovered evidence based upon the results of
m tochondrial DNA (nt DNA) testing, would not probably produce
an acquittal upon retrial (1B at 64). Initially, the State

refers to the circuit court’s order in which Judge Perry
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st at ed:

As to claimlll-f, Defendant fails to neet the

standard of newly di scovered evidence and requests

| eave to anmend pending further investigation.

However, this Court held an evidentiary hearing on

this claim
(PC-R 813). The State argues that in it’s order the court
reversed itself in regard to the newy discovered evidence (IB
at 62). However, the nore probabl e explanation is that the
i ntroductory sentence in that paragraph which is quoted above
contains a typographical error. Clearly, that sentence does
not represent the finding of the circuit court. Obviously,
the circuit court was convinced at the evidentiary hearing
that relief was warranted upon this claim

In the Initial Brief, the State clains for the first tine
that M. Holton’s claimwas untinely and therefore barred. (1B
at 63). The State argues that M. Holton could have raised
his claimbefore he requested nt DNA testing and before he
anended his Rule 3.850 notion (IB at 63). However, this
diligence argunent was not raised in the circuit court, and

t herefore was wai ved and not properly preserved for appeal.

Keech v. Yousef, 815 So. 2d 718, 719-20 (Fla. 4t" DCA 2001);

Cosid v. Bat Steel Products Co.., Inc., 288 So. 2d 277 (Fla. 4th

DCA 1974) (“[ Al n appel late court must confine itself to a

consideration of only those matters in question that were
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before the | ower court”).

During M. Holton s postconviction proceedings, the State
objected to M. Holton’s request to test evidence using the
advanced technol ogy of DNA nethods. But, the objection was
not based on a diligence argunent. Rather, the State argued
that there was no authority for DNA testing in postconviction
and that allowing M. Holton to test evidence would open the
“flood gates for [testing] motions” (Supp. PC-R 560, 562).

Subsequently, both the Court and the State requested further

DNA testing (T. 385-6; 396). The Court sua sponte ordered
additional m DNA testing at the closing of evidence (T. 657-
8). The State requested further DNA testing in June, 2001,
and the circuit court granted the notion in November, 2001.4%
It is inconsistent for the State to take the position
that no authority exists for M. Holton to test evidence, and
then after the results were favorable for M. Holton, argue

that M. Holton could have tested the evidence sooner. 42

4AIl of the DNA testing results have been excul patory for
M. Holton. In fact, the m DNA testing ordered by the
circuit court resulted in a m DNA profile of hairs found in
t he bl ack shaving kit that matched neither M. Holton nor Ms.
Graddy. Therefore, a third, unknown source has been injected
into the case (Def. Ex. 41).

42The DNA statute pronul gated by the Florida Legislature
in 2001, also serves to render the argunent noot. Clearly,
under the DNA statute M. Holton would currently be entitled
to test the evidence in his case, plead any favorable results
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Because the State failed to argue that M. Holton was not
diligent in the circuit court it has defaulted this argunent
on appeal .

Further, the State attenpts to m slead this Court by

citing to Zeigler v. State, 654 So. 2d 1162 (Fla. 1995), to

suggest that Zeigler supports the State’'s position. 1In
Zeigler, this Court found that Zeigler’s request for DNA
testing was procedurally barred because Zeigler was a
successive postconviction litigant:
[H e should have raised the claimin his pending
nmotion for postconviction relief in order to avoid
t he procedural bar of successive notions. |nstead,
he waited in excess of two years before first
raising the claimin 1994.
Id. at 1164. Unlike M. Holton, M. Zeigler raised his

testing claimin a successive postconviction notions,

therefore his request was deni ed based on a procedural bar. %

and woul d not be subject to default based on a diligence
argunent .

43The State suggests that nmt DNA testing was conducted in
1992 and cites Bolin (IB at 63). What the State fails to
informthis Court is that m DNA testing was inadm ssible in
court until very recently. (In fact, Bolin may have been the
first case in which nt DNA results were adm tted, and they
were only adm ssible at his nost recent trial). Dr. Melton
testified that in 2001, only five labs in the United States
conduct nt DNA testing and only three states have found
results adm ssible (T. 11-2, 26).
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In addition to his diligence argunent, the State al so
argues that M. Holton’s nt DNA results do not neet the
standard for relief under newly discovered evidence. See Jones
v. State, 591 So. 2d 911 (Fla. 1991). The State contends that
the testinony the jury heard at trial regarding the hair
evi dence was not incorrect (IB at 64). Wihile M. Holton’s
jury may have heard accurate testinony about the
characteristics of the hairs found on the victim s nouth, they
heard incorrect testinmony and fal se argunent fromthe
pr osecut or about who was the source of the hairs. M. Holton,
t hrough testing, proved that the hairs excluded him as the
source, while the jury heard that M. Holton could not be
excl uded as the source. What the jury heard was factually
incorrect, inaccurate and m sl eadi ng.

Further, at trial, the prosecutor capitalized on FB
Agent Quill’s testinmony. The prosecutor argued in no
uncertain ternms that the hairs linked M. Holton to the crine:

No, we can’t say these are the hairs of the

def endant. We never purported to say they were the

hairs of the defendant. W wanted to show that she

died with Negro hairs in her nmouth. W can say that

they are not her hairs. You know why? Because they

came fromeither here or here or back here. That is

what Quill said.
How are hairs down there going to get in her

nmout h? And there are no Caucasian hairs. Proof
beyond a reasonabl e doubt, Negro hairs in her nouth
froma certain | ocation on the body, and I would
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just defy anybody to tell me how those are her
hairs, how she got them

(R 707-8) (enphasis added). The State now contends that this
cl osing argunent was not unsupported or m sleading (IB at

65). However, in the Tonkins warrant litigation, the same
prosecuting authority, in an attenpt, to convince the circuit
court to reject DNA testing filed a notion which stated:

Tonmpkins reliance on the Hillsborough County
case of State v. Holton, is unavailing. The issue
in Holton was that the prosecutor had argued to the
jury that the hair in question could not have been
fromthe victim The DNA testing subsequently
excl uded Holton as the possible source and noted
that it could not exclude the possibility that the
guestioned hairs cane fromthe victimor a
maternal ly related individual. That situation is
far different here where the prosecutor made no
m srepresentations as to hair and fibers

(Def. Ex. 4). In Tonkins, the State argued that the
prosecutor in M. Holton’s case m srepresented the evidence,
whil e in Tonpkins the prosecutor did not. Therefore, the
State’s position is refuted by its position in Tonpkins.
Again, contrary to the State’'s argunment, the prosecutor’s
cl osing argunent was incorrect because he told the jury that
the hair could not be the victims and could be M. Holton’s,
beyond a reasonabl e doubt (R 707-8). W now know that the
test results prove that the hair was not M. Holton s and was

consistent with the victims hair (T. 29, Def. Ex. 3).
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The State asserts that the hairs were not a critical
pi ece of evidence in the State’'s case against M. Holton. The
hai r evidence was the only piece of physical evidence that
linked M. Holton to Ms. Graddy or the crinme scene on the
ni ght of the nurder. The State believed that the hair
evi dence was critical enough to arrange for FBI Agent Quill to
travel to Tanpa so that he could testify to the results of his
hair exam nation. The State also believed that the hair
evi dence was critical enough to tell the jury that it provided
evi dence beyond a reasonabl e doubt about the crinme (R 707-8).
By the State’s own adni ssion, the evidence against M. Holton
was circunstantial and trial counsel inpeached all of the |ay
wi tnesses who testified against M. Holton — Birkins,

Newsonme, Nel son and Schenck.

The circuit court found that the m DNA results woul d
probably produce an acquittal on retrial. The evidence
supports the court’s finding. “As long as the trial court’s
findings are supported by conpetent substantial evidence,
‘“this Court will not substitute its judgnent for that of the

trial court on questions of fact,. . . ”. Blanco v. State, 702

So. 2d 1250, 1252 (Fla. 1997). Thus, M. Holton respectfully
requests that this Court affirmthe circuit court’s order

vacating M. Holton’s convictions and granting a new trial.
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| SSUE |11

THE CUMULATI VE EFFECT OF THE ERRORS THAT OCCURRED AT
MR. HOLTON' S TRI AL DEPRIVED H M OF A FAIR TRI AL.

Essentially, the State repeats its argunents in |Issues
and Il of his Initial Brief and says that M. Holton’ s clains
of error, which the circuit court found entitled himto
relief, are neritless (IB at 67-8). The State suggests that
when the evidence as it existed at trial is viewed as a whol e

against M. Holton, he is not entitled to relief.% (IB at 68).

While M. Holton may not agree that the evidence
presented at trial should have produced a verdict of guilty,
he does not quarrel with the fact that it lead to his
convictions. However, the State ignores the evidence
presented at the evidentiary hearing. At his evidentiary

hearing, M. Holton underm ned virtually every piece of

4The State nmisstates the evidence fromtrial. For
exanpl e, “Appellee used cocai ne and had sought drugs fromthe
victimprior to her death.” (IB at 68). M. Holton did not
know the victimand never asked the victimfor drugs. Rather,
Ms. Wbods testified that when passing by, M. Holton once
asked if she and Ms. Graddy knew where he could buy drugs (R
588-90). Ms. Wbods made clear that she had never seen M.
Holton with the victim (Def. Ex. 33). Also, the victimwas
not found in the “front of the house”, as the State avers (IB
at 69). The significance of the front room of the house was
that the police found a cigarette pack and a syringe in that
room however, Ms. Graddy’s body was not found in that room
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evi dence that the State presented to his jury in 1986 to
secure his conviction and death sentence.

Flemmie Birkins, the State’'s star witness at trial
admtted he |ied about M. Holton’ s alleged confession and
about his expectations for |eniency due to his testinony. The
circuit court accepted Birkins' 2001 testinony. Docunents
i ntroduced at the hearing, including the transcript of
Bi rkins’s sentencing hearing, and the police report that
indicated that M. Holton was not in the jail at the tine
Bi rkins said he confessed, support the court’s finding.

Li kewi se, Newsome admtted he lied at M. Holton’s trial.
VWil e the judge did not find Newsome credi ble, that fact,
provi des val uabl e i npeachment to Newsone’s trial testinony.
Further, trial counsel admtted that reports about Newsone’'s
crimnal activities prior to the trial existed and she had no
reason for why did not use themto i npeach Newsone. Newsone’s
trial testinmony should be viewed as incredible, as well.

The consistent statenments made to M. Holton's
investigators by WIllie Dan Si mobns conpletely refuted the
testimony of Nelson at the trial.

Schenck testified that had he viewed a photo of Pearson
in 1986, he would have chosen Pearson as the individual

resenbling the hitchhi ker and not M. Holton.
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The evidence regarding the m DNA result of the hairs
found on the victims mouth, the only physical evidence
connecting M. Holton to Ms. Graddy, and the hairs found in
t he bl ack shaving bag concl usively exclude M. Holton as being
the source of the hairs; the hairs in the black bag prove that
someone other than M. Holton or the victimcontributed the
hairs.

The testinony about the scratches on M. Holton's chest
was al so refuted by M. Holton’s nedical expert.

Additionally, M. Holton had an alibi for the night of
the murder. Ms. Wbods established a tine |ine which
corroborated M. Holton about his whereabouts on the night of
the crime. And, as M. Holton has proved, the evidence
implicating Pearson in the crine is overwhel m ng. Pearson had
a notive to harm Ms. Graddy, he threatened her and he

ultimtely confessed to her nurder. In State v. Gunsby,

this Court stated that in reviewing errors that occurred at a
capital defendant’s trial:

when we consider the curul ative effect of the
testimony presented at the rule 3.850 hearing and
the admtted Brady violations on the part of the
State, we are conpelled to find, under the unique
circunstances of this case, that confidence in the
outconme of Gunsby’s trial has been underm ned and
that a reasonabl e probability exists of a different
out cone.

670 So. 2d 920, 924 (Fla. 1996). |In reviewing the errors
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found by the circuit court, both individually and

cunul atively, M. Holton is entitled to relief.
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CONCLUSI ON

The | ower court properly determned that M. Holton is
entitled to a newtrial due to the State’s suppression of
material, excul patory evidence. For all the foregoing
reasons, the judgnent of the court bel ow should be affirned.
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